Christopher To Julia McCarthy, Ross Geredien
Hunter/DC/USEPA/US

01/12/2011 01:23 PM

cc Matthew Klasen, Stefania Shamet

bcc

Subject Fw: Instructions and attachments for reviews 30 questions at
atime

Ross - 241 -270
Julia 271 - 307

Chris Hunter

U.S. Environmental Protection Agency

Office of Wetlands, Oceans, & Watershed

(202) 566-1454

hunter.christopher@epa.gov

----- Forwarded by Christopher Hunter/DC/USEPA/US on 01/12/2011 01:22 PM -----

From: Matthew Klasen/DC/USEPA/US

To: Christopher Hunter/DC/USEPA/US@EPA, Stefania Shamet/R3/USEPA/US@EPA
Date: 01/12/2011 10:57 AM

Subject: Re: Fw: Instructions and attachments for reviews 30 questions at a time

Chris and Stef:
Here are the other chunks of RD comments for when people are ready.

mk

ATTACHMENTSREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (I10)

202-566-0780

cell (202) 380-7229

Christopher Hunter Spruce Team, here are the batches of response... 01/12/2011 09:36:55 AM

From: Christopher Hunter/DC/USEPA/US

To: Ross Geredien/DC/USEPA/US@EPA, Julia McCarthy/R8/USEPA/US@EPA, Palmer
Hough/DC/USEPA/US@EPA

Cc: Marcel Tchaou/DC/USEPA/US@EPA, Matthew Klasen/DC/USEPA/US@EPA, Stefania
Shamet/R3/USEPA/US@EPA

Date: 01/12/2011 09:36 AM

Subject: Fw: Instructions and attachments for reviews 30 questions at a time

Spruce Team,

here are the batches of responses to comments that need to be checked for references, instructions, and
the latest draft of the Reference Appendix. Focus on the references first, then circle back for the
cross-references if you have time.

Thanks!


Jmorga08
Typewritten Text
ATTACHMENTS REDACTED - DELIBERATIVE


Ross - please take 1-30
Julia - 31-60
Palmer - 61-90

[attachment "Appendix 7 FD Marcel version 1-11-2011Harmonized.doc" deleted by Matthew
Klasen/DC/USEPA/US]

Chris Hunter

U.S. Environmental Protection Agency

Office of Wetlands, Oceans, & Watershed

(202) 566-1454

hunter.christopher@epa.gov

----- Forwarded by Christopher Hunter/DC/USEPA/US on 01/12/2011 09:32 AM -----

From: Matthew Klasen/DC/USEPA/US
To: Christopher Hunter/DC/USEPA/US@EPA, Stefania Shamet/R3/USEPA/US@EPA
Cc: Marcel Tchaou/DC/USEPA/US@EPA
Date: 01/12/2011 09:30 AM
Subject: Instructions and attachments for reviews 30 questions at a time
Chris / Stef:

Here are instructions and responses, broken up in 30-question increments. Chris: Why don't you assign
the first couple groups of these, and let Stef know; she can then farm out the next batch to R3.

Thanks,
Matt

Instructions: Go through and do the following :

e  Go through the document once and check for citations . Verify that each citation included in the
response is included in the reference list. If it isn't, make a note of the reference (e.g., Silva 2010)
and a sentence for context (e.g., Silva (2010) found that birds are important).

e Send citations that are missing and context (in groups of five, or once you're done going through the
whole document, to Marcel, and copy Matt. Make sure you include the questions # so Matt can
make a note in the master document.

e Once you're done going through citations, then go back through and check to make sure references
to FD/RD/PD or Appendices or Figures /Tables are correct. If not, keep a running list and email Matt
all of the changes (just note in an email, not in Track Changes).

Call Matt (202-566-0780) or Chris (202-566-1454) with any questions.

For Distributing to Volunteers

[attachment "121A-150A.docx" deleted by Matthew Klasen/DC/USEPA/US] [attachment "1A-30A.docx"
deleted by Matthew Klasen/DC/USEPA/US] [attachment "31A-60A.docx" deleted by Matthew
Klasen/DC/USEPA/US] [attachment "61A-90A.docx" deleted by Matthew Klasen/DC/USEPA/US]
[attachment "91A-120A.docx" deleted by Matthew Klasen/DC/USEPA/US]

Background Material (Chris: Also send folks the FD and appendices , especially the reference list.
Probably too big for one email .

Matt Klasen



U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229



Christopher To Karyn Wendelowski
Hunter/DC/USEPA/US

01/12/2011 01:31 PM

cc
bcc

Subject Re: Spruce Jurisdictional analysis

Thanks Karyn,
a couple of minor suggestions on the first 2 pages.

ATTACHMENIREDACTED- DELIBERATIVE

Chris Hunter

U.S. Environmental Protection Agency
Office of Wetlands, Oceans, & Watershed
(202) 566-1454
hunter.christopher@epa.gov

Karyn Wendelowski Speak now if you have concerns: 01/12/2011 01:14:47 PM
From: Karyn Wendelowski/DC/USEPA/US
To: Gregory Peck/DC/USEPA/US@EPA, Kevin Minoli/DC/USEPA/US@EPA, Stefania

Shamet/R3/USEPA/US@EPA, John Forren/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA, Matthew

Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 01:14 PM
Subject: Spruce Jurisdictional analysis

Speak now if you have concerns:

[attachment "Spruce Jurisdictional Analysis.doc" deleted by Christopher Hunter/DC/USEPA/US]
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Lynn Zipf/DC/USEPA/US To Matthew Klasen
01/12/2011 01:31 PM cc
bece

Subject Re: PLEASE RESPOND NOW - Updated draft Spruce Se
response (comment #67A)

Phew -

Lynn Zipf

Special Assistant

Office of Science and Technology
Office of Water

P: (202) 564-1509
Matthew Klasen

----- Original Message -----
From: Matthew Klasen
Sent: 01/12/2011 01:20 PM EST
To: Lynn Zipf
Subject: Re: PLEASE RESPOND NOW - Updated draft Spruce Se response
(comment #67A)
Hey Lynn,

Thanks again for all your help on this.

Thanks again!

-Matt

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

Lynn Zipt EE /122011 093242 AV

From: Lynn Zipf/DC/USEPA/US

To: Charles Delos/DC/USEPA/US@EPA, Joe Beaman/DC/USEPA/US@EPA

Cec: Betsy Behl/DC/USEPA/US@EPA

Date: 01/12/2011 09:32 AM

Subject: PLEASE RESPOND NOW - Updated draft Spruce Se response (comment #67A)






Lynn Zipf

Special Assistant

Office of Science and Technology
Office of Water

MC: 4301T

P: (202) 564-1509

From: Matthew Klasen/DC/USEPA/US

To: "Lynn Zipf" <Zipf.Lynn@epamail.epa.gov>

Date: 01/11/2011 04:16 PM

Subject: Fw: Updated draft Spruce Se response (comment #67A)
Matt Klasen
U.S. Environmental Protection Agency
Office of Water

(202) 566-0780
Cell (202) 380-7229
Matthew Klasen

----- Original Message -----
From: Matthew Klasen
Sent: 01/10/2011 01:06 PM EST
To: Betsy Behl; Joe Beaman
Cc: Stefania Shamet; Christopher Hunter; Frank Borsuk; Gregory Peck; Karyn
Wendelowski; Margaret Passmore
Subject: Updated draft Spruce Se response (comment #67A)

Betsy and Joe:




Thanks,
Matt

[attachment "2011-01-10 Spruce Se Response (67A).docx" deleted by Matthew Klasen/DC/USEPA/US]

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229



Gregory Peck/DC/USEPA/US To Kevin Minoli, Karyn Wendelowski
01/12/2011 01:46 PM cc

bcc

Subject Fw: Spruce press release gep edits

| assume this is what the final PR will look like - let me know asap if you see any concerns.

Thanks.

From: Bob Sussman/DC/USEPA/US

To: Betsaida Alcantara/DC/USEPA/US@EPA
Cc: Gregory Peck/DC/USEPA/US@EPA
Date: 01/12/2011 01:42 PM

Subject: Spruce press release gep edits

My edits are enclosed.

Robert M. Sussman

Senior Policy Counsel to the Administrator
Office of the Administrator

(202)-564-7397

US Environmental Protection Agency

ATTACHMENTREDACTED- DELIBERATIVE
- Spruce press release gep edits.docx
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Margaret To Stefania Shamet

P /R3/USEPA/US
assmore, cc Christopher Hunter, John Forren, Joy Gillespie, Marcel
01/12/2011 02:03 PM Tchaou, Matthew Klasen
bcc

Subject Re: Section 91-120

Here is Bernhardt et al. (in review).

m;k,

“hioke

Bernhardt et al. in review COPYRIGHTED + supplemental material_Nov 29.pdf

Margaret Passmore
Freshwater Biology Team
Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV 26003-2995
p) 304-234-0245
(f) 304-234-0260
passmore.margaret@epa.gov

Visit our website at http://epa.gov/reg3esd1/3ea50.htm

stefania Shamet [ IEHIEGNGGEEEEEEE 01/12/2011 01:45:38 PM

From: Stefania Shamet/R3/USEPA/US
To: Joy Gillespie/R3/USEPA/US@EPA
Cc: Christopher Hunter/DC/USEPA/US@EPA, John Forren/R3/USEPA/US@EPA, Marcel

Tchaou/DC/USEPA/US@EPA, Matthew Klasen/DC/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA

Date: 01/12/2011 01:45 PM

Subject: Re: Section 91-120

JoyGilespie NN 01/12/201101:44:17 P

From: Joy Gillespie/R3/USEPA/US

To: John Forren/R3/USEPA/US@EPA

Cc: Stefania Shamet/R3/USEPA/US@EPA, Matthew Klasen/DC/USEPA/US@EPA, Marcel
Tchaou/DC/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA

Date: 01/12/2011 01:44 PM

Subject: Section 91-120




Joy Gillespie

EPA Region IlI
Environmental Assessment & Innovation Division
Office of Monitoring and Assessment (3EA50)

215-814-2793
gillespie.joy@epa.gov

Learn more about the Office of Monitoring & Assessment at:
http://epa.gov/reg3esd1/3ea50.htm
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ABSTRACT

Over the last decade, an estimated 2000km of streams in the Central Appalachians have been
buried beneath the excess rock waste generated from surface coal mining. In addition to the
streams permanently lost through valley filling, many more kilometers of streams throughout the
region are impacted by the higher flows and chemical concentrations exported to downstream
waters from surface mining operations. Here we estimate for the first time the areal extent of
mining that can occur in a watershed before significant ecological impacts are observed in
receiving streams. Using new remote sensing analyses together with field sampling data for 283
stream reaches located across a 14 county region in southern West Virginia we demonstrate that
changes in streamwater conductivity were strongly positively correlated with the extent of
watershed surface mining.. We detected a significant community threshold response to altered
ionic strength, with many sensitive taxa declining precipitously and synchronously in abundance at
a conductivity of 277uS cm™ (95% CI of 176 to 344 uS cm™). Our analysis is the first to
demonstrate that the rapid increase in mining activity within regional headwaters is degrading
water quality and freshwater ecosystems at very low mining intensities and over very large
geographic scales. We find that stream water quality and benthic communities are significantly

altered when as little as ~3% of the upstream watershed is converted to surface mining operations.



INTRODUCTION

In order to compete with western states in supplying inexpensive, low sulfur coal to the US energy
market, mining companies throughout the Central Appalachians are increasingly turning to
mountaintop mining to access shallow seams of coal'?. Mountaintop mining is now the most
widespread form of coal surface mining across the central Appalachian Mountains, and is
particularly intense in southern West Virginia, eastern Kentucky and Tennessee, and southwestern
Virginia®®. In this sparsely populated region, surface mining and mine reclamation activities are
the dominant driver of land use change’ and as a result of surface coal mining the area has the
highest rates of sediment movement in the United States °. To reach the coal seams which can be
hundreds of feet below the surface, ridge tops are removed creating large quantities of waste rock
and coal debris (“overburden’) that must be disposed of to maximize mining efficiency (Figure 1).
In the steep topography of the region, stream valleys become the obvious location for disposing of
rocks from the mined ridgetops. The resulting valley fills’ can bury either headwater streams or
once forested valley slopes under 10s to 100s of meters of overburden’. Because MTM operations
are less constrained by topography than more traditional contour mining, MTM techniques have

allowed surface coal mining operations to expand greatly in size”.

The central Appalachian forests that are affected by surface coal mining support among the highest
levels of biodiversity and endemism in the temperate zone® leading to significant concerns about
the loss of forest biodiversity and ecosystem functions as a result of mining™. Much recent
attention has been paid to the burial of headwater streams beneath valley fills and the downstream
impacts to waters below surface mines'°(Figure 1), in part, because of high profile federal court
cases and widely publicized exchanges between the U.S. Environmental Protection Agency (US
EPA) and the U.S. Army Corps of Engineers (USACE) over permitting decisions''. Under the
authority of the Clean Water Act (CWA; 33 U.S.C. 1252) the US ACE (or a delegated state) must
approve regulatory permits to allow mining operations that will result in impacts to waters of the
U.S. Prior to authorizing a stream fill operation, the US ACE must assure, among other things, that
these activities will not cause significant degradation of the environment (40 C.F.R. § 230.10). To
meet this requirement, permittees are required to mitigate for harm done to streams. Typically this
is accomplished through the construction of channels on nearby reclaimed mines, the restoration of

degraded streams within the watershed, or payment into an in lieu fee mitigation program™>'*">. The



extent to which these actions are sufficient to mitigate for the impacts that MTM have on
waterways has been central to legal challenges and environmental advocacy protests calling for

tighter regulations on this form of mining'""*,

Scientific studies to inform such cases have been of great interest and have established that impacts
can be substantial'®'*'>'® Rain that falls on mined and reclaimed watersheds flows through coal
residues and rock overburden rather than surface soils. When exposed to air, pyrite minerals in
coal residue release sulfuric acid'’, and the production of this strong acid within a matrix of
fragmented rock leads to high rates of rock weathering. Throughout much of the central
Appalachians, the high buffering potential of carbonate bedrock neutralizes the acidity generated
by pyrite dissolution and releases high concentrations of coal-derived SO4* accompanied by
elevated concentrations of Ca®", Mg®", HCO;™ derived from parent material'®. The natural acid
buffering potential of parent material in much of the region thus generates alkaline mine drainage,
characterized by an increase in pH, alkalinity and electrical conductivity in receiving streams'®.
The concentration of trace metals and metalloids also tend to be correlated with SO42' and

L 12,19
conductivity

, and in this region elevated concentrations of manganese (Mn) and selenium (Se)
are of particular concern due to their known toxicityzo. Selenium, weathered from coal minerals, is
more soluble at high pH and thus is a particularly problematic toxin in the alkaline mine drainage
common to most mountaintop mines®'. A number of recent studies have documented significant
changes in stream macroinvertebrate and fish communities directly downstream of surface mining

10,16,22

operations and have attributed these declines to the combined effects of heightened

concentrations of ions and trace metals delivered from upstream mines.

In response to growing concerns and scientific documentation of the impacts of surface coal
mining, on April 1, 2010, the US EPA released their own scientific report and announced new
actions to strengthen the permitting process and protect Appalachian waters™. This included a
draft guidance document that set benchmarks for unacceptable levels of conductivity in waters
associated with surface mining. Specifically, their research identified conductivity levels of 300 uS
cm’' in Appalachian headwater streams as the maximum acceptable levels to prevent substantial
impacts to native invertebrates™. This draft benchmark has been challenged by various groups

including the National Mining Association (NMA) who filed a lawsuit in U.S. District Court for the



District of Columbia*. While most of NMA’s arguments question the legality of EPA’s actions,
the lawsuit also argues that the conductivity water quality standard is arbitrary and based on
unsupported “presumptions” that background levels of conductivity (i.e., non-mining related) are
below the benchmark and that significant adverse impacts are related to the length of stream

impacted or the number of fills**.

The challenges on both sides highlight the need to fill several scientific gaps that are critical to
decisions by regulators and to those the regulations influence. Thus our goal was to address the
following questions:

1. Is there a clear relationship between conductivity and surface coal mining extent in the
central Appalachians that cannot be attributed to other impacts such as development in a
watershed?

2. Does the latest state-of-the-art approach designed to statistically detect biological

thresholds support the concept of a benchmark and if so, at what conductivity level?

Previously there has been no effort to quantify the areal extent of surface mining and link that to
downstream water quality and aquatic community structure at river basin scales. Since the
dominant solutes derived from surface mining that generate high conductivity in receiving streams
are conservative ions that do not readily precipitate from solution except at supersaturated
concentrations (SO4~, Cl, Ca*", Mg®", HCO3), high conductivity (and associated biological
impacts) should be correlated with the total spatial extent of upstream mining activity. Thus, we
analyzed whether there was a statistically significant relationship between the proportion of surface
mining in watersheds of southern WV and dissolved ion concentrations or between the extent of
surface mining and alterations in stream biota. To determine whether or not there were threshold
relationships between stream invertebrates and conductivity, we employed a new form of analysis
(Threshold Indicator Taxa Analysis, TITAN?). TITAN is unique in that it first characterizes the
responses of individual taxa to an environmental gradient and secondarily aggregates taxa into a
community-level metric only after distinguishing the magnitude, direction, and uncertainty in the
responses of individual members of the community. Thus, TITAN has distinct advantages over
more commonly used community metrics, in that it allows the investigator to identify both taxon-

specific and community-level threshold responses to anthropogenic environmental gradients®.



RESULTS & DISCUSSION:

We compiled existing datasets that provided determinations of the spatial extent of surface mining
in the region over time by obtaining nonpoint discharge elimination system (NPDES) permit
records for mining activities (maintained by WVDEP accessed online 6/24/2010), land cover
classification data determined from National Landcover dataset (NLCD 2001), and surface mining
maps derived from multidecade (1975, 1985, 1995, 2005) Landsat satellite data for a 59-county
area spanning much of the Central Appalachian Coal Region (Figure 2A). We obtained data on
water quality and macroinvertebrates that were collected and analyzed by the WV Department of
Environmental Protection (WVDEP 2010 provided 6/30/10). Field samples and remote sensing
derived mine mapping overlapped for a 14 county study area in southern WV (Figure 2B) from
which we acquired a final dataset consisting of 283 stream reaches for which both stream water
sample analysis and stream benthic invertebrate collection data were available from summer
collection efforts. We delineated watersheds draining to each of these 283 sampling points and
estimated the total surface area covered by forests, development of by surface mining operations.
Surface mining operations were further classified as mountaintop removal mines (MTM), non
MTM surface mines (~contour or strip mines), or valley fills. Our estimates of cumulative surface
mining in the region derived from remote sensing image analysis are in close agreement with the
cumulative extent of area disturbed through mining reported by NPDES permit inspectors (Figure
2C). It is important to acknowledge that the precision of our remote sensing derived estimates of
surface mining has not yet been estimated through ground-truthing. Rigorous evaluation and cross

validation of mining maps is a priority for our ongoing research effort.

Within this dataset, 231 streams drained watersheds with some amount of mining (0.03 to 95.7%
mined) and 212 streams drained watersheds with >1% of their watershed developed (1 to 20%
developed). A total of 19 stream samples were classified from the land use data as forested
watersheds (no surface mining or NPDES permits, <1% developed) and the dataset included 12
streams classified as reference watersheds by the state of WV. Stream stations sampled by the
WVDEP drained watersheds that had up to 95% (18+21%, mean +sd) of their surface area in active
or reclaimed surface mines and up to 20% (3 = 3% mean +sd) of their watershed area classified as

developed..



To determine if watersheds having a greater proportion of mining have higher significantly higher
streamwater conductivity (Question 1), we examined statistical relationships between the areal
extent of surface mining and conductivity and solute (sulfate and nitrate) concentrations. We found
that the total surface area mined within a watershed, regardless of what year the mining activity
was delineated from Landsat imagery, correlated most strongly with water quality metrics..
Analyses that only used the most recent 2005 surface mining delineation, or which excluded all but
MTM surface mining operations were less strongly correlated with water quality metrics. As a
result of these comparisons, we chose to examine how the cumulative extent of all surface mining
within a watershed (across all years and all types) was related to water quality and biological
changes in the region. We also examined whether variation in the extent of watershed development

was a good predictor of water quality changes.

We found that the proportion of watersheds that were mined was strongly positively correlated with
streamwater sulfate and nitrate concentrations and with the electrical conductivity of the water in
draining streams (Figure 3). Mined streams had higher alkalinity and pH than unmined streams in
the region (Table 1). There were insufficient records of trace metal and metalloid concentrations
within our dataset to examine relationships with mining, however analysis of the entire WVDEP
database (beyond the 14 county area to which our analyses were restricted) showed that sulfate was
strongly positively correlated with trace metals (Mn, Fe, Al) and the metalloid Se'”. In contrast,
development activities within the 14 county area were not correlated with conductivity or nitrate
and were slightly negatively correlated with sulfate concentrations (Figure 3) and did not lead to
significant alterations of pH or alkalinity (Table 1). The negative relationship observed between
conductivity and water quality for the upper quantiles of the dataset (Figure 3) occurs because some
of the watersheds with little development had large mining impacts whose water quality impacts far
exceed that of development in this region (Figure 3). Variation in sulfate, nitrate and conductivity

in undeveloped watersheds is highly correlated with the extent of mining in those watersheds.

To assess the macro-invertebrate response to increased mining extent and streamwater conductivity
(Question 2), we first examined changes in stream benthic macroinvertebrate diversity and biotic
integrity scores by one way ANOVA and Tukey’s HSD to compare WV reference streams with the

231 mined streams, split into 5 equally populated bins of increasing mining intensity. We also



performed TITAN® to examine taxon specific and community level responses to both gradients
within this dataset. We found that watershed surface mining leads to substantial changes in stream
biota that are much more dramatic than changes attributable solely to development. The diversity
of intolerant taxa declined precipitously with mining (Figure 4, supplemental Figure 2) and as a
result both types of bioassessment scores developed for West Virginia streams declined with the
spatial extent of mining in their watershed. The family level WV Stream Condition Index
(WVSCI) and the Genus Level Index of Most Probable Stream Status (GLIMPSS) were
significantly lower in mined watersheds compared to state reference sites (Figure 4). For all three
metrics, significant declines in diversity and stream ecological health metrics were observed even
in the lowest mining category (<3.5% of watershed in surface mines) (Figure 4), suggesting that
water pollution associated with even small amounts of surface mining is sufficient to reduce or

eliminate many stream taxa.

Using TITAN analysis to examine the aquatic invertebrate responses to the spatial extent of mining
revealed statistically significant declines for 39 of the 196 taxa in the data set (Figure 5SA). The
taxa most sensitive to mining represent a variety of mayfly, stonefly, caddisfly and beetle larvae
that are all characteristic to central Appalachian streams and known to be sensitive to water
pollution. All negatively responding taxa appeared to be very sensitive to the mining gradient, with
all showing sharp declines in abundance at less than 10% mining (Figure 5, Supplemental Figure
1). Prior research has demonstrated that mayflies are especially sensitive to mining-derived

. 10,27
contaminants

and our results support this, with even the highly tolerant mayfly genus Baetis
showing a negative response to the mining gradient. The nearly synchronous declines of taxa (SI
Figure 1) was consistent with a community-level threshold*, suggesting that surface mining of as
little as ~3% (95% CI of 0 to 2.4%) of the upstream watershed results in sharp nonlinear declines in
the abundance of many taxa comprising downstream communities (Figure 5B, SI Figure 1).
Several taxa increased in relative abundance along the mining gradient, primarily several genera of
highly tolerant midges (Chironomidae) the tolerant caddisflies Chimarra, Ceratopsyche and
Hydropsyche, and the blackfly Simulium (Figure SA, SI Figure 2). This suite of tolerant organisms

10,16

is entirely consistent with earlier impact studies °, suggesting that the same impacts observed

immediately below valley fills are also apparent at the scale of 10-100km” catchments.



Because of the uncertainty surrounding the precision of our surface mining delineation, we
performed sensitivity analyses to examine how the TITAN threshold determination was affected by
introducing random or systematic error into our % mining estimates (SI Section 2). We found that
our cumulative threshold estimate was robust to introduced error, and could only generate a
significant increase in the threshold estimate by systematically increasing the estimates of mining
area. This is a type of land cover classification error that could be introduced by edge effects,
where landcover pixels at the edges of mines are systematically classified as forest cover. Even if
we assumed that all mined areas should be expanded by 250m along all edges, we still estimated a
community level threshold at 4.6% of the watershed in surface mine (95% CI of 0.34 to 11.85%)
(SI Section 2).

Variation in the extent of development is not statistically correlated with the extent of mining
within this dataset, yet the majority of watersheds experience both forms of land use change. We
reran TITAN analyses on the same dataset oriented along a development rather than the mining
gradient and found that many fewer taxa declined significantly with development than with mining
(Figure 5C). Those taxa that did respond declined at very low levels of development (0-5%).
However, the results of this analysis are complicated by the fact that many of the low development
watersheds have variable and sometimes high amounts of surface mining within their boundaries.
Indeed, many of the taxa that declined with mining increased in abundance along the development
gradient because of the negative relationship between % development and % mining (Figure 5C).
While negative response of the invertebrate community peaked at similar values of % development
and % mining, the magnitude of the sum of z- scores was much higher for mining (290.3) than for
development (134.9). This indicates that more taxa exhibited a more abrupt decline across the

mining gradient than across the development gradient (Figure 5B, D).

TITAN analysis of the same dataset across a conductivity gradient found that increases in
streamwater conductivity led to significant declines in 50 of the 196 total taxa and explained a
larger amount of the variation in abundance data than either land cover variable (sum z =379.1).
The threshold at which community changes are most drastic was at 277uS cm™ (95% CI of 176 to
344 pS cm’™), a number which is remarkably consistent with the EPA Guidance™ recommended

maximum conductivity of 300 uS cm™. Across this region, conductivity is highly correlated with



the areal extent of mining (Figure 3). Our analyses suggest that this conductivity threshold is

typically reached when <5% of the upstream watershed is impacted by surface mining.

In our analyses we did not distinguish between old or new surface mining because we were unable
to find any statistical evidence that the impacts of mining are ameliorated through time. We also
did not distinguish between mountaintop mining operations and more traditional surface strip or
contour mines in the region because we were unable to detect statistical differences between these
two types of mining. Similarly, our efforts to weight impacts based on hydrologic connection to
the stream channel (inverse distance weighting approaches) did not improve statistical
relationships. The stream sampling dataset acquired from the WVDEP was not collected with the
purpose of examining the efficacy of mine reclamation or mining configurations in ameliorating
downstream impacts and thus we do not view inability to detect such subtleties in the current
dataset as conclusive. Instead we urge that new spatial data on mining activities be used to guide

rigorous field sampling campaigns to make these critical comparisons.

CONCLUSIONS

This work demonstrates for the first time a statistically significant relationship between the areal
extent of surface mining in the Central Appalachians and variation in both the chemistry and
biological community structure of receiving streams. Our analyses demonstrate that even small
amounts of surface mining can dramatically increase streamwater conductivity, pH and alkalinity
and dramatically reduce the abundance of many aquatic insects. Our community threshold analyses
suggest that macroinvertebrate community composition shifts dramatically once streams reach
conductivities of ~300 uS/cm — a level achieved with very low levels of watershed surface mining.
An important argument for a casual pathway from mining to conductivity to community thresholds
is the large proportion of shared taxa that declined in response to both watershed mining and
conductivity. Of the 39 taxa that significantly declined along the mining gradient, 24 significantly
declined with increasing conductivity. Conversely, few of the taxa that responded negatively to the

development gradient declined with increasing conductivity.

These results have important policy implications. First, the fact that the cumulative impacts of

MTM on water quality and on the biological condition of streams are readily quantifiable and
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cannot be attributed to development have the potential to inform decisions on the amount of mining
regulators allow in a given watershed. Second, using a novel and rigorous method of data analysis
to test for thresholds (TITAN), we found a threshold conductivity level (277uS cm™ with 95% CI
of 176 -344 puS cm™) that is remarkably similar to the benchmark of 300 uS/cm that the US EPA
has proposed to be protective of aquatic life in their recently issued guidance document, lending

support to their draft conductivity benchmark.

METHODS

Regional Mapping of Surface Mining: Surface mining activity was mapped from digital multispectral
images collected by the Multispectral Scanner (MSS) and Thematic Mapper (TM) sensors carried by the
Landsat series of remote-sensing satellites. Historical images in the Landsat archive™ were reviewed for
cloud cover, smog and haze. Mid-summer images were favored to facilitate the identification of
disturbed areas and minimize seasonal variations in solar illumination. To ensure detection of mining
disturbance since the 1970s while minimizing the total volume of data for analysis, mid-decade imagery
was chosen (SI Section II). Digital elevation data were also acquired for topographic analysis, enabling
the identification of ridges and mountaintops throughout the study area as a means of discriminating
MTR operations from other types of surface mining. We opted to use 3-arc-second (1x1 minute) DEM
data compiled by the U.S. Defense Mapping Agency. This series was distributed as 1x1 degree areas that
corresponding to the east or west half of the USGS 1:250,000 scale topographic quadrangle map series.
These elevation data are from topographic surveys that mostly pre-date 1976 and therefore provide the
best available representation of topography in the study area prior to the advent of mountaintop removal
mining. The horizontal position error of this elevation dataset is generally stated to be 100 meters or less.
Other supporting digital GIS data included detailed transportation features and populated areas derived
from USGS 1:24,000-scale topographic maps®. The river and stream vectors that comprise regional

hydrology were compiled from the 1:24,000-scale National Hydrography dataset™.

Image Processing: Image processing and analysis was performed using Erdas IMAGINE image
processing and GIS software on a standard Windows-based workstation. All images were placed into a
common map projection (UTM Zone 17 North — WGS84 datum) using standard techniques that
included the selection of image-to-map tie points by an experienced operator, and digital resampling of
the images using a nearest-neighbor algorithm to preserve the original spectral information. Additional

processing included the creation of same-date, path-oriented mosaics to simplify the classification
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process. The georectified mosaics were then cropped to the study area boundary to reduce computer

processing time.

An iterative, two-stage process was developed to identify and delineate areas disturbed by traditional
surface mining and by mountaintop removal mining (MTR). First, land cover classification was
performed for each date of imagery. Classification followed a two-step process: pixel-based spectral
signatures of various land-cover types were identified; then a decision-tree analysis was used to classify
areas of active surface mining. Pixel-based classification was performed using the supervised maximum
likelihood technique®. Given the rugged terrain of the region, the image data were first spectrally
enhanced to reduce albedo-related variations in illumination and spectral characteristics using the
hyperspherical direction cosine (HSDC) method*. Training samples were selected for each date of
imagery to yield land-cover classes compatible with the Anderson Level II system’, such as bare rock,
soil, forest, grasses/crops, water, clouds, etc. The results of this procedure were then modified by
classifying any bare rock and soil outside of a 400 meter buffer zone around rivers, highways and
agricultural areas. This separates areas of bare soil and rock likely attributable to active mining from
areas naturally devoid of vegetation, such as river banks and channels, paved surfaces, and plowed or

fallow fields.

Second, topographic analysis was performed to subdivide the classified mining areas into “MTR” and
“Other Surface Mining” categories. While the legal definition of MTM as defined by the U.S. Office of
Surface Mining is too vague to implement directly into a GIS model, their definition did guide the
development of a reproducible, rule-based method by SkyTruth for identifying MTR areas. We started
from the perspective that, to qualify as MTR, an individual mining operation had to 1) cross a ridge top

or peak, and 2) impact an area significantly larger than a typical conventional strip mine.

Using digital elevation data from the U.S. Geological Survey 1:100,000 series, the terrain parameters
that characterize ridge tops and peaks, slopes and valleys were calculated. We defined a ridge top or
peak as a point that lies on a local convexity that is orthogonal to a line with no convexity or concavity.
After ridge tops and peaks were identified and delineated from the elevation dataset using these criteria,

contiguous areas encompassing fewer than 40 acres were eliminated to minimize noise in the analysis.

MTR operations were identified in the mining land-cover class by calculating the percentage of ridge top

that comprised the mine’s total area. We produced two categories of MTR mines: contiguous mining
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area spanning more than 320 acres and containing more than 40 acres of ridge top, and contiguous
mining areas between 40 and 320 acres that contain at least 10 - 40 acres of ridge top in the mined area.
Digital boundaries delineating the MTR areas, and the other surface mining areas identified by this
analysis were analyzed for the entire region (SI Table 2) and files were exported in GIS-compatible

shapefile format.

Water Quality and Stream Benthic Samples: We obtained data on water quality and
macroinvertebrates collected and analyzed by the WV Department of Environmental Protection
(WVDEP 2010 provided 6/30/10 in response to FOIA request). The full dataset includes water
quality, stream habitat and stream benthos information on 6463 stream reaches. Samples were
collected between 1996 and 2009. From this large dataset we extracted all sample data that met the
following selection criteria: streams <10m wide draining watersheds completely contained within
the 14 county area of southern WV for which we had mapped the extent of surface mining; samples
for which benthic macroinvertebrate samples were collected during summer surveys and identified
to genus; and samples for which at least streamwater conductivity and sulfate concentrations were

recorded.

Watershed Delineation for Stream Sampling Stations: Geospatial analysis to determine the areas of
surface mining and developed lands upstream of water quality sample locations was performed
using Environmental Systems Research Institute’s (ESRI’s) ArcGIS software, version 9.3.1. Digital
elevation model (DEM), hydrography, land cover, surface mining, and water quality sample
location data for the entire area draining into the 14 West Virginia counties examined were
assembled into a geographic information system (GIS) with all data georeferenced to the Albers
Equal Area projection. The DEM data, a subset of the National Elevation Dataset™, were obtained
from the National Hydrography Dataset Plus (NHD+)*® and represent elevation as 30 x 30 m pixels.
We also obtained flow direction, a derivative of the elevation dataset, as well as 1:100,000 scale
stream flow-lines from the NHD+ and added them to our GIS database. The land cover data we
obtained are part of the 2001 National Land Cover Database®” and were obtained from the USGS
Multi-Resolution Land Characteristics Consortium (MLRC)i. The DEM, hydrography, and land
cover data were all obtained as ArcGIS formatted files in the Albers projection and needed no

further processing to be added to our spatial database.
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Stream sampling point coordinates were used to construct an ArcGIS point file referenced to a
geographic coordinate system (WGS 84), which was then projected into the same Albers coordinate
system used by the other spatial datasets. Water quality point locations had to be snapped to areas
of high flow accumulation (i.e. stream cells) to properly calculate upstream areas. ArcGIS has a
tool, “snap pour point, designed to do this, but it worked too coarsely, snapping some points to
the wrong stream while unable to snap other points to correct locations. We therefore developed an
iterative snapping algorithm that gradually moves a point along routes of higher flow accumulation
until a stream cell is met. With all sample points snapped to the nearest stream location, we used
the ArcGIS watershed tool to identify all cells upstream of a given point. We then calculated the
area of historical surface mining and of developed areas by tabulating the number of mined cells
(from the mining delineation dataset) and the number of developed cells (from the “Developed”

classes in the NLCD 2001 dataset) , respectively.

Statistical Analyses:

For the data analysis to address question 1, we estimated the total watershed area that had ever been
mined (active and past surface mining) and used that estimate of cumulative mining extent as a
predictor variable. We examined statistical relationships between solute concentrations along both
mining and development gradients using quantile regression. We also split the full mining dataset
into 5 equal categories of mining extent and examined changes in water quality and in
macroinvertebrate taxa richness and in two benthic indicator scores developed for Central

Appalachian streams by one way ANOVA and Tukey’s HSD.

TITAN Analysis: To address question 2, we performed Threshold Indicator Taxa Analysis
(TITAN®®) to examine taxon specific and community level responses to both gradients within this
dataset. First, TITAN estimates the value of the environmental variable that produces the greatest
change in both the abundance and frequency of occurrence of each individual taxon with a
minimum of 5 occurrences within a sample population. Since TITAN requires only 5 occurrences
for analysis it is sensitive to rare species, a distinct advantage for detecting local biodiversity loss.
The magnitude of the response is quantified as an indicator value z score’’. The observed change
point for a taxon is the value where the indicator score reaches its maximum. Individual taxa

change points are bootstrapped to assess consistency in the direction (negative or positive) and
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location of response (confidence intervals) to the gradient. Because indicator scores are
standardized to z scores, taxa that do not respond to the gradient achieve very low or negative z

scores thus provide minimal weight (or noise) to the assessment of community response.

Potential community-level thresholds are assessed by separating negative (z-) and positive (z-) taxa
responses, summing the z+ and z- taxa separately, and tracking these aggregate responses for every
potential change point value along the environmental gradient. Synchronous change points among
multiple taxa within a narrow range of environmental values results in a distinct peak in the sum of
the taxa z-scores (sum(z-) for negative responses, sum(z+) for positive responses). The magnitude
of the sum(z) scores are also a direct measure of the magnitude of the effect of an environmental
predictor. Collectively, a large, sharp peak in sum(z) values, obvious synchrony in numerous taxa
change points, and evolutionary and life-history relationships among responsive taxa that are
consistent with known sensitivities to anthropogenic gradients serve as empirical evidence for a
community-level threshold”®. While uncertainty may be relatively high about the location of low-
frequency individual taxa thresholds, synchrony in the conductivity level point-of-decline of many

species, including rare ones, bolsters confidence in the robustness of the community threshold.
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TABLE 1: Comparison of water quality between land cover categories. Within this table, developed watersheds are watersheds

without any evidence of surface mining. Not all environmental variables were collected or recorded for all samples in the dataset,

leading to slightly different numbers of replicates within a category.

pH Alkalinity Conductivity
Category Criteria n ngSE | n Meang# SE n Meang SE
WVRsisisnge | *Identified;jpywDEP database | 1 M ela 7.0+0.22 9 1744572 | 11 68+132
Sites as Reference site
Reference *> 95% Forested 13 7.2+0.22 31 *32.6+28.2 | 13 289+100%
*<1%ppeveloped
*Nogjprface mining;jpapped
*NoNHhES Permits
Surface Mining | «All watershedsywithgpgpped
<3.5% surface mining inany year 46 7.7 £0.1%c 23 65.1£9.4% | 46 4314762
35t011% 46 7.7 £0.1bc 31 81.2+12.62 | 46 550+402
11 t021% 46 7.9 +0.1¢ 20 120.4+18.3% | 46 75069
21 to$8% 45 7.9 +0.1¢ 17 118.3+22.2% | 45 863+79¢
>38% 47 7.7 £0.1bc 22 126.5+15.8> | 47 1370+1234
Developed >1%Jeveloped
1to5% *Developed + Forested>g% | 14 7.1+0.22 9 45.6+14.1% | 14 1914312
>5% *Nogjirface miningpapped 15 7.6 +0.23bc 3| *20.1£5.5™ | 15 350+53%
*NoHhES permits

Values that share the same letters as subscripts are not statistically different based Upon Tukey-Kramer HSD posthoc comparisons.**
indicates low sample size — statistics not included. 4oy A showed that categories were significantly different at p<0.0001 for all three

metrics.
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FIGURE 1 - Photos from the Hobet mine, a 40mi2 surface mine in southern WV. (A) An aerial view of a
portion of the mine above Laurel Fork during active mining in 2006 (Vivian Stockman, OVEC); (B) a
closeup view of the reclaimed mine surface above Laurel Fork in June 2010; (C) a filled tributary to
Laurel Fork in 2010; a settling pond below the valley fill in C; (D) a closeup of the sediments of the valley
fill drainage showing carbonate deposits. All photos except A by ESB.
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FIGURE 2: (A) Surface mining activity delineated through analysis of remote sensing imagery collected in
1975, 1985, 1995 and 2005. Color progresses from older mining (1976 delineation) in light yellow to
recent mining (2005 delineation) mining in burgundy. (B) shows the location of sampling sites used in our
in depth analyses. (C) shows the spatial extent of mining reported by SkyTruth (red triangles) relative to
that reported based on permit records (black triangles)
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Figure 3. Quantile regressions for streamwater conductivity, nitrate and sulfate across the two
dominant land cover gradients, surface mining (A&B) and development (C&D).
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Figure 4. Effects of mining and development on macroinvertebrate community composition metrics.
Here boxplots show the median as the black line within the box, the gray box extends between the 25"
to 75 percentile distribution of datapoints, the whiskers delineate the 95% confidence interval and all
outliers are shown as points outside of this distribution. The alphabetical superscripts indicate statistical
differences between categorical variables, categories which share a letter are not significantly different
from one another based on Tukey’s HSD post hoc comparisons at p=0.05 adjusted for multiple
comparisons. The ™ superscript in panel A means marginally significant from control (p=0.054)
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FIGURE 5.TITAN results for taxa having both high purity and reliability when run against either percent
mining (A) or percent development (B) as the environmental gradient. Points are centered on the
estimated change point for each taxa, horizontal lines indicate 95% Cl based on 500 bootstrap
replicates, and point size is proportional to the taxa z-score. Taxa which respond negatively across both
the mining and develoment gradients are denoted with (*); Taxa which respond positively across both
the mining and development gradients are denoted with (**); Taxa which respond negatively to the
mining gradient and positively across the development gradient are denoted with (***); Taxa which

respond positively to the development gradient but negatively to the mining gradient are denoted with
(****)'
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FIGURE 6.TITAN results for taxa having both high purity and reliability when run against conductivity
Points are centered on the estimated change point for each taxa, horizontal lines indicate 95% Cl based
on 500 bootstrap replicates, and point size is proportional to the taxa z-score.
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Supplemental Material to be online
(to accompany Bernhardt et al. “How many mountains can we mine...”)

This Supplement Includes two figures (Figures 1 and 2) and one table (Table 2) that are directly
referenced in the text as well as a detailed description of sensitivity analyses that we
performed to test the robustness of our TITAN estimates. The section on sensitivity analyses
is referred to in the present manuscript as “ Sl Section 2”

Figure Headings

Supplemental Figure 1: Abundance patterns for individual taxa determined to respond
significantly and negatively to the extent of surface mining in their catchment.

Supplemental Figure 2: Abundance patterns for individual macroinvertebrate taxa that
evidenced a positive response to the extent of surface mining in their catchments.
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Figure 1 Part 2
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Figure 1 Part 3
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Figure 1 Part 4
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Sl Section 2: Sensitivity Analyses with TITAN

Because we do not yet have estimates of the precision of our areal estimates of surface mining
activity, we performed a series of sensitivity analyses with TITAN to determine whether our estimates
of a mining threshold were robust to several types of possible error in surface mining estimates. We
introduced error to the dataset using 3 different approaches.

Method I: Random inflation/deflation of %mining (Figure 3)

We created a vector of values from random normal
distribution (1 = 10, sd = 3) equal in length to %mining
gradient and then divided vector by 10 (to give values
from -1 to 1, centered around 0). We multiplied this
vector value by %mining and summed with %omining.
This introduces random scatter into the %mining
estimates, with the scatter increasing proportional to the
absolute %mining value.

Method II: Replacement of 10% of data w/ random values
(Figure 4)

We randomly selected 10% of the total observations and
assigned them a random %mining value between 0-100%

Method Ill: 250m Buffer around all mined areas (Figure 5)

We assume that the largest uncertainty in the satellite
imagery processing is the accuracty in determining the
the perimeter of mined areas. Based on the geometry
and total area of each watershed, as well as the geometry
of the mined area within or near the watershed,
uncertainty at the edge of mined areas can impact each
watershed differently. We added 250m buffers (~8pixels)
to the edge of every mined area (Figure 6), recalculated
%mining within each watershed, and re-ran TITAN with
these values.




N #

Supplemental Figure 6. Example of buffered mine delineations. Green = SkyTruth
Mining extent; Red = Buffered extension of mining delineation; Blue lines =
watershed boundaries.

We found that TITAN results are robust when we introduce a moderate amount of
random variation in the %mining values (Method 1, Supplemental Table 1, Supplemental
Figure 7). The estimated change point value and CI are very similar to non-modified
result (Supplemental Table 1).

Supplemental Table 1. Change point values (+/- 95% boostrap CI) for each TITAN run.
Change Point  Lower 95% CI Upper 95% CI

No Modifications

sumz- 1.28 0.00 2.43

sumz+ 63.08 15.36 67.47
Random Change 10% Sites

sumz- 0.04 0.00 2.06

sumz+ 65.45 27.01 91.27
Normal Distribution Modifier

sumz- 0.06 0.00 2.36

sumz+ 41.04 10.09 61.02
Buffered Areas by 250m

sumz- 4.66 0.34 11.85

sumz+ 100.00 59.69 100.00

Similarly, when we replaced 10% of the observations with a random % mining value
(Method 2), the overall community response value remains unchanged (Supplemental
Table 1) but the number of taxa responding negatively decreases. (Supplemental Figure
8). This is likely because the random reassignment led to assigning rare taxa found only
at a small number of unmined sites to some mined sites. This reassignment can
introduce enough uncertainty in the patterns of abundance for rare taxa that a change
point for that taxa cannot be determined



When we introduced systematic error by increasing the size of mined areas by 250m along all
edges (Method 3) we were able to increase the change point estimate and confidence interval
values (Supplemental Table 1, Supplemental Figure 9). We expected the values would
increase (because we added mining area without changing patterns of taxa abundance). We
found this error slightly inflated the estimated change point (from 1.3 to 4.7% mining) and
increased the 95% confidence interval around this estimate. While such error causes the

change point to be broader, there is still a clearly defined negative response (Supplemental
Figure 9).



Supplemental Figure 7
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Supplemental Figure 8
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Supplemental Figure 9
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Supplemental Table 2. Satellite image data used for this study (p and r refer to path/row location)

Landsat 5 (TM)

p19r35 pl9r34 pl9r33 pl8r34 pl8r33 pl7r33
7/3/2006 7/3/2006 7/3/2006 9/11/2005 9/11/2005 5/31/2005
9/7/1995 9/7/1995 9/7/1995 8/31/1995 8/31/1995 10/11/1995
9/8/1984 9/8/1984 9/8/1984 9/17/1984 9/17/1984 7/8/1984
Landsats 1-2 (MSS)
p21r35 p20r35 p20r34 p20r33 pl9r34 p19r33
8/20/1976 8/19/1976 8/19/1976 9/6/1976 6/7/1976 5/20/1976




Kevin Minoli/DC/USEPA/US To Matthew Klasen, Christopher Hunter, Gregory Peck, Stefania

01/12/2011 02:13 PM Shamet, Karyn Wendelowski
cc

bcc

Subject Fw: Any chance you have and hour or so right now?

First thoughts from Phil.
----- Forwarded by Kevin Minoli/DC/USEPA/US on 01/12/2011 02:13 PM -----

From: Philip Mancusi-Ungaro/R4/USEPA/US

To: Kevin Minoli/DC/USEPA/US@EPA

Cc: samuel.brown@epa.gov

Date: 01/12/2011 02:09 PM

Subject: Re: Any chance you have and hour or so right now?

| got through page 40. | will continue to look.

ATTACHMENTREDACTED- DELIBERATIVE

But here is what | have.
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Karyn To Stefania Shamet
Wendelowski/DC/USEPA/US

cc Christopher Hunter, Gregory Peck, John Forren, Kevin Minoli,
01/12/2011 02:22 PM

Margaret Passmore, Matthew Klasen
bcc

Subject Re: Spruce Jurisdictional analysis - FINAL

ATTACHMENTREDACTED- DELIBERATIVE
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Karyn To Christopher Hunter, Matthew Klasen
Wendelowski/DC/USEPA/US

01/12/2011 02:43 PM

cc Kevin Minoli

bcc

Subject Final Spruce jurisdictional analysis - use this one

®e |
o, ATTACHMENTREDACTED- DELIBERATIVE

Jurisdictional Analysis 5pruce No. 1 Mine.doc


Jmorga08
Typewritten Text
ATTACHMENT REDACTED - DELIBERATIVE


Matthew To Ross Geredien
Klasen/DC/USEPA/US

cc Christopher Hunter
01/12/2011 03:16 PM

bcc

Subject Re: 241A-270A Final scrubbing

OK, thanks Ross. Start taking a look at the attachment after you get an updated ref list from Marcel. Just
look at the margin comments, and send me an email with the cites that have been incorporated into the
ref list so | can delete the comment.

Thanks,
Matt

ATTACHMENTREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

Ross Geredien 1. 246A (ii): Says "Table XX Appendix 3". No t... 01/12/2011 03:13:46 PM
From: Ross Geredien/DC/USEPA/US
To: Matthew Klasen/DC/USEPA/US@EPA
Cc: Christopher Hunter/DC/USEPA/US@EPA
Date: 01/12/2011 03:13 PM
Subject: 241A-270A Final scrubbing

1. 246A (ii): Says "Table XX Appendix 3". No table, just Appendix 3.
2.

That's it!

Ross Geredien

ORISE Fellow

EPA Office of Wetlands, Oceans, and Watersheds
202-566-1466

Geredien.ross(AT)epa.gov
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Margaret To Stefania Shamet
Passmore/R3/USEPA/US

01/12/2011 03:18 PM

CC Frank Borsuk

bcc

Subject Re: QUICK TURNAROUND -- NEED Fw: reference citations

Cutter G. A. and K. W. Bruland (1984) The marine biogeochemistry of selenium: A re-evaluation. Limnology and
Oceanography, 29(6), 1179-1 192.

ATTACHMENTS DIGITALLY PROTECTED, CANNOITBE

CutterBrulandLO1984.pdf ATTACHEDIN ADOBE

Seems right, although it is MARINE biogeochmistry.

M

Margaret Passmore

Freshwater Biology Team

Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0245

(f) 304-234-0260

passmore.margaret@epa.gov

Visit our website at http://epa.gov/reg3esd1/3ea50.htm

Stefania Shamet Frank -- are these yours??? can you get us the... 01/12/2011 03:13:56 PM
From: Stefania Shamet/R3/USEPA/US
To: Frank Borsuk/R3/USEPA/US@EPA
Cc: Margaret Passmore/R3/USEPA/US@EPA
Date: 01/12/2011 03:13 PM
Subject: QUICK TURNAROUND -- NEED Fw: reference citations

Frank -- are these yours??? can you get us the cites v. quickly?? thanks.

From: David Kargbo/R3/USEPA/US
To: Stefania Shamet/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 03:09 PM
Subject: Re: reference citations

(OXO N

David M. Kargbo, PhD
Office of Environmental Innovation
Environmental Assessment and Innovation Division


Jmorga08
Typewritten Text
ATTACHMENT IS DIGITALLY PROTECTED, CANNOT BE ATTACHED IN ADOBE


USEPA Region 3

1650 Arch Street

Philadelphia, PA 19103

Tel: 215 814-3319 / E-mail: kargbo.david@epa.gov

Stefania Shamet Dave --- a few of your references didn't make it ... 01/12/2011 02:18:36 PM
From: Stefania Shamet/R3/USEPA/US
To: David Kargbo/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 02:18 PM
Subject: reference citations

Dave --- a few of iour references didn't make it into the appendix -- probably my bad. [{SESIEGzG

Thanks!;



Margaret To Stefania Shamet
Passmore/R3/USEPA/US

01/12/2011 03:28 PM

CC Frank Borsuk

bcc

Subject Re: QUICK TURNAROUND -- NEED Fw: reference citations

REidel et al. 1991

NN Heres the link

http://www.springerlink.com/content/I775762461134540/

and full citation

Margaret Passmore

Freshwater Biology Team

Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0245

(f) 304-234-0260

passmore.margaret@epa.gov

Visit our website at http://epa.gov/reg3esd1/3ea50.htm

Stefania Shamet Frank -- are these yours??? can you get us the...
From: Stefania Shamet/R3/USEPA/US
To: Frank Borsuk/R3/USEPA/US@EPA
Cc: Margaret Passmore/R3/USEPA/US@EPA
Date: 01/12/2011 03:13 PM
Subject: QUICK TURNAROUND -- NEED Fw: reference citations

01/12/2011 03:13:56 PM

Frank -- are these yours??? can you get us the cites v. quickly?? thanks.

From: David Kargbo/R3/USEPA/US

To: Stefania Shamet/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 03:09 PM

Subject: Re: reference citations




David M. Kargbo, PhD

Office of Environmental Innovation

Environmental Assessment and Innovation Division
USEPA Region 3

1650 Arch Street

Philadelphia, PA 19103

Tel: 215 814-3319 / E-mail: kargbo.david@epa.gov

Stefania Shamet Dave --- a few of your references didn't make it i... 01/12/2011 02:18:36 PM
From: Stefania Shamet/R3/USEPA/US
To: David Kargbo/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 02:18 PM
Subject: reference citations

Dave --- a few of your references didn't make it into the appendix -- probably my bad. |G

Thanks!;



Matthew To Ross Geredien, Julia McCarthy
Klasen/DC/USEPA/US

01/12/2011 03:35 PM

cc Christopher Hunter, Marcel Tchaou
bcc
Subject Current draft of H&W RD -- for checking comment bubbles
only

Here's the current version. | sent Ross the WVDEP draft already for the same task. Please split this one
up whichever way is easiest.

Again, the goal is to look only at the comment bubbles, cross-reference with Marcel's most recent
reference list, and send me a list of the refs that are now in the appendix. I'll then delete the comment
bubbles from the master version, and we'll be that much closer to being done. (Don't send Track
Changes.)

Ignore the few substantive comment bubbles, which I'll work out.

Thanks again!

-Matt
ATTACHMENTREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
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Typewritten Text
ATTACHMENT REDACTED - DELIBERATIVE


Jaclyn To Brian Trulear
Mcliwain/R3/USEPA/US

01/12/2011 03:37 PM

cc Bette Conway, Evelyn MacKnight, Mark Smith, Peter Weber
bcc

Subject Re: Objections Table

I've updated the spreadsheet to include the reasons for objection that Brian gathered. There are a
handful that still need reason for objection, and all non-mining permits need legal basis for objection.

Thanks!
ATTACHMENITREDACTED- DELIBERATIVE

Region 3 objections to state NPDES permits.docx

Jaclyn Mcllwain

NPDES Permits Branch (3WP41)
Water Protection Division

U.S. EPA Region llI

1650 Arch Street

Philadelphia, PA 19103

Ph: 215.814.2713
Fax: 215.814.2302
mcilwain.jaclyn@epa.gov

Brian Trulear FYI - | updated the objections spreadsheet to inc... 01/11/2011 04:08:30 PM
From: Brian Trulear/R3/USEPA/US
To: Evelyn MacKnight/R3/USEPA/US@EPA, Jaclyn Mcilwain/R3/USEPA/US@EPA
Cc: Peter Weber/R3/USEPA/US, Mark Smith/R3/USEPA/US@EPA, Bette
Conway/R3/USEPA/US@EPA
Date: 01/11/2011 04:08 PM
Subject: Objections Table

FYI - | updated the objections spreadsheet to include reasons for objections for the non mining permits.
There were a couple with no info in PTS. | would suggest that we only include the specific objections for
the non mining permits since a majority of the TE/Gen Objs were just our informal TE requests via e-mail
to the permit writer.

Brian

[attachment "rptobjection_universe.xlsx" deleted by Jaclyn Mcllwain/R3/USEPA/US]
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Margaret To Stefania Shamet
Passmore/R3/USEPA/US

01/12/2011 03:37 PM

CC Frank Borsuk

bcc

Subject Re: QUICK TURNAROUND -- NEED Fw: reference citations

Looks right

Hu, M. H., Y. P. YANG, J. M. MARTIN, K. YIN, AND P. J. HARRISON.
1997. Preferential uptake of Se(IV) over Se(VI) and the production
of dissolved organic Se by marine phytoplankton. Marine
Environmental Research 44:225-231.

Margaret Passmore

Freshwater Biology Team

Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0245

(f) 304-234-0260

passmore.margaret@epa.gov

Visit our website at http://epa.gov/reg3esd1/3ea50.htm

Stefania Shamet Frank -- are these yours??? can you get us the...
From: Stefania Shamet/R3/USEPA/US
To: Frank Borsuk/R3/USEPA/US@EPA
Cc: Margaret Passmore/R3/USEPA/US@EPA
Date: 01/12/2011 03:13 PM
Subject: QUICK TURNAROUND -- NEED Fw: reference citations

01/12/2011 03:13:56 PM

Frank -- are these yours??? can you get us the cites v. quickly?? thanks.

From: David Kargbo/R3/USEPA/US
To: Stefania Shamet/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 03:09 PM
Subject: Re: reference citations

®6

David M. Kargbo, PhD

Office of Environmental Innovation

Environmental Assessment and Innovation Division
USEPA Region 3

1650 Arch Street



Philadelphia, PA 19103
Tel: 215 814-3319 / E-mail: kargbo.david@epa.gov

Stefania Shamet Dave --- a few of your references didn't make it i... 01/12/2011 02:18:36 PM
From: Stefania Shamet/R3/USEPA/US
To: David Kargbo/R3/USEPA/US@EPA
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/12/2011 02:18 PM
Subject: reference citations

Dave --- a few of iour references didn't make it into the appendix -- probably my bad. [{SSHIGN

Thanks!;



Stefania To Matthew Klasen
Shamet/R3/USEPA/US

01/12/2011 03:59 PM

CcC
bcc
Subject App 6 mark up
Here you go.
Note that 29 and 25 were revised from what was sent earlier.

Document Withheld-FOIA(b)(5)

Appendix 6 Response to Comments 011111sds.docx


tlande02
Typewritten Text
Document Withheld-FOIA(b)(5)


Marcel To Matthew Klasen
Tchaou/DC/USEPA/US

01/12/2011 04:07 PM

CcC

bcc

Subject Re: Fw: Per our discussion -- Sl IGEG

| am looking for those references and Ross is helping. We have Vesper et al. 2004

kkkkkkkkkhkkkkkkhkhkkkkhhhkhkhkhhkhkhkhhhhkkhhhkhkkhkhkkkkhkhkkkhkkhkkkkkk

Marcel K. Tchaou, Ph.D., P.E., P.H.
Environmental Engineer

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1904

Matthew Klasen Marcel: Two more references here: Vesper et al... 01/12/2011 04:03:08 PM
From: Matthew Klasen/DC/USEPA/US
To: Marcel Tchaou/DC/USEPA/US@EPA
Date: 01/12/2011 04:03 PM

Subject: Fw: Per our discussion -- (S SIIIEGzGG

Marcel: Two more references here:

Vesper et al (2005)
(Lemly 2006).

We may have already taken care of them

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
----- Forwarded by Matthew Klasen/DC/USEPA/US on 01/12/2011 04:01 PM -----

From: Stefania Shamet/R3/USEPA/US

To: Alaina DeGeorgio/R3/USEPA/US@EPA

Cc: Matthew Klasen/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA
Date: 01/12/2011 03:12 PM

Subject: Re: Per our discussion -- [ S IIEGG

Seriously?? You're through them all already?? You are AWESOME! Thanks!!

Alaina DeGeorgio Stef, This is what I've come up with. Vesper et... 01/12/2011 03:02:03 PM



From: Alaina DeGeorgio/R3/USEPA/US
To: Stefania Shamet/R3/USEPA/US@EPA
Date: 01/12/2011 03:02 PM

Subject: Re: Per our discussion --_

Stef, This 1s what I've come up with.

Vesper et al (2005)
(Lemly 2006).

Thanks,

Alaina

Alaina DeGeorgio
EPA Region Il
1650 Arch St.
Philadelphia, PA
(215) 814-2741

Stefania Shamet/R3/USEPA/US

Stefania
Shamet/R3/USEPA/US To Alaina DeGeorgio/R3/USEPA/US@EPA
01/12/2011 02:34 PM cc

Subject Per our discussion - NN °










Jessica To Brian Topping
Marti /R3/USEPA/US
artinsen cc Brian Frazer, Jeffrey Lapp, Allison Graham, Christopher
01/12/2011 04:08 PM Hunter
bcc

Subject Draft Spring Branch Documents

Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.

Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc  SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc

ATTACHMENITREDACTED- DELIBERATIVE
Jessica Martinsen
U.S. EPA Region llI
Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA 19103
215-814-5144 (office)
215-814-2783 (fax)
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Nancy Stoner/DC/USEPA/US To Martha Workman
01/12/2011 05:08 PM cc

bcc

Subject Fw: VA - WVa Mining Guidance Letters - Signed

Reading pile, thx
Linda Boornazian

----- Original Message -----
From: Linda Boornazian
Sent: 01/12/2011 04:54 PM EST
To: Bob Sussman; Nancy Stoner; Deborah Hanlon
Cc: Marcus Zobrist; David Evans; Gregory Peck
Subject: Fw: VA - WVa Mining Guidance Letters - Signed
Here are the letters that were signed.

Fkdekkk * khkkkhkkkkkkkkkkkkkkkkk * *

Linda Boornazian

Deputy Division Director, Water Protection Division, EPA Region 3

1650 Arch St (mail code:3WP00)

Philadelphia, PA, 19103

13th Floor, Room 121

Phone: 215--814-5423

or 215-814-2300

Fax: 215-814-2301

----- Forwarded by Linda Boornazian/R3/USEPA/US on 01/12/2011 04:52 PM -----

From: Amy Caprio/R3/USEPA/US

To: LaRonda Koffi/R3/USEPA/US@EPA, Jessica Greathouse/R3/USEPA/US@EPA, Shawn
Garvin/R3/USEPA/US@EPA, Early.Wiliam@epamail.epa.gov

Cc: Stefania Shamet/R3/USEPA/US@EPA, Michael Dunn/R3/USEPA/US@EPA, Linda

Boornazian/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Janice
Donlon/R3/USEPA/US@EPA, Michael DAndrea/R3/USEPA/US@EPA, John
Pomponio/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, John
Krakowiak/R3/USEPA/US@EPA, Daniel Ryan/R3/USEPA/US@EPA, Catherine
Libertz/R3/USEPA/US@EPA, Evelyn MacKnightR3/USEPA/US@EPA

Date: 01/12/2011 04:47 PM
Subject: VA - WVa Mining Guidance Letters - Signed
Hello -

The Va and WVa letters were signed today in light of Spruce coming out any time now.
Laronda and Jessica - please send these to your contacts in the state.

Jessica - | talked with Cathy and Laronda and we've placed you as the contact in both letters.
The hard copies will need to be sent out by whomever the contact was on the letter.

Thank you all for your assistance to get these out!

Am attaching word and pdfs.



Davis.Mining [1.12.11].pdf

Huffman.mining [1.12.11].pdf
ATTACHMENTREDACTED- DELIBERATIVE
Huffman.WVA Mining Guidance Letter [1.12.11].docx

ATTACHMENITREDACTED- DELIBERATIVE
Davis.VA Mining Letter [1.12.11].docx

Thanks -
Amy

Executive Assistant

U.S. EPA Region llI

1650 Arch Street (3DA00)
Philadelphia, PA 19103

p: 215.814.2156
e: caprio.amy@epa.gov
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Gregory Peck/DC/USEPA/US To Nancy Stoner
01/12/2011 05:10 PM cc

bcc

Subject Final Draft PR

Subject to change?

ATTACHMENTREDACTED- DELIBERATIVE
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Nancy Stoner/DC/USEPA/US To "Nancy Stoner"
01/12/2011 05:10 PM cc
bcc

Subject Fw: Spruce Materials

Betsaida Alcantara

----- Original Message -----
From: Betsaida Alcantara
Sent: 01/12/2011 05:08 PM EST
To: Nancy Stoner; Arvin Ganesan; Bob Sussman; Gregory Peck; Jordan
Dorfman; "Travis Loop" <tloop@chesapeakebay.net>
Subject: Spruce Materials

Thanks ATTACHMENTSRREDACTED- DELIBERATIVE

Thursday, January 13" Spruce Mine Decision Rollout

_
_
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Gregory Peck/DC/USEPA/US To Matthew Klasen, Karyn Wendelowski, Christopher Hunter,

01/12/2011 05:17 PM Kevin Minoli
cc

bcc

Subject *Confidential: Fw: Spruce Materials

Final draft communications documents. Please review for major errors if you have an opportunity.
Please don't distribute - we'll have final materials in the morning.

Thanks.

From: Betsaida Alcantara/DC/USEPA/US

To: Nancy Stoner/DC/USEPA/US@EPA, Arvin Ganesan/DC/USEPA/US@EPA, Bob
Sussman/DC/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA, Jordan
Dorfman/DC/USEPA/US@EPA, "Travis Loop" <tloop@chesapeakebay.net>

Date: 01/12/2011 05:08 PM
Subject: Spruce Materials
Thanks

ATTACHMENTSREDACTED- DELIBERATIVE
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Matthew To Christopher Hunter, Ross Geredien, Julia McCarthy, Marcel
Klasen/DC/USEPA/US Tchaou

01/12/2011 05:42 PM cc Stefania Shamet
bcc

Subject Compiled Responses to Commments

Chris, Ross, Julia, and Marcel:

I'll leave it up to you on how to best split it up. Looks like 69 reference citation comments that we'll need
to work through.

(Ross: Check the Stephen / Stephan thing again. | see it both ways, and the ORD conductivity report
says Stephan.)

Either way, we should plan to finalize (PDF) both the response to comments and ref appendix first thing
tomorrow (not tonight)

Thanks,
Matt

ATTACHMENIREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
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Nancy Stoner/DC/USEPA/US To rock.salt@us.army.mil, "Kelley, Moira L Ms CIV USA ASA

01/12/2011 05:49 PM cwr
CcC

bcc
Subject *Confidential: re Spuce
Rock, Moira,
Finally got this from Betsaida in our Communications Dept for tomorrow's announcement on Spruce. Itis
not yet finally approved, but that won't happen until tomorrow morning, and | want to give you as much
lead time as | can. ltis close hold, as is the date for the announcement. I'm in my office if you have
questions about it. thanks 202-564-5066

Nancy

ATTACHMENIREDACTED- DELIBERATIVE
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Matthew To Gregory Peck
Klasen/DC/USEPA/US

01/12/2011 06:21 PM

cc
bcc

Subject My thoughts on Q&A

Release looks good. Because these Q&As will be public, thought I'd weigh in. The first edit is changing
something that may be of concern to OGC, too.

ATTACHMENIREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
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Matthew To Gregory Peck, Christopher Hunter, Karyn Wendelowski,
Klasen/DC/USEPA/US Kevin Minoli

01/12/2011 07:07 PM cc
bcc

Subject Final Spruce FR notice

For everyone's records and for signature tomorrow AM (package is complete).

This reflects the recent edits [N

Thanks,
Matt

ATTACHMENTREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
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Vickie Reed/DC/USEPA/US To Sandy Evalenko

01/12/2011 07:14 AM cc Leona Montano, Matthew Klasen
bcc

Subject Re: Fw: Updated draft Spruce FR notice -- comments by 10
am tomorrow

this is fine, but you have two heading for DATES and EFFECTIVE DATE just leave one - either will work.

Phone: (202) 564-6562
Fax: (202) 564-7322

Sandy Evalenko We have an urgent and sensitive FRN that our A... 01/11/2011 10:38:42 PM
From: Sandy Evalenko/DC/USEPA/US
To: Vickie Reed/DC/USEPA/US@EPA, Leona Montano/DC/USEPA/US
Cc: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/11/2011 10:38 PM
Subject: Fw: Updated draft Spruce FR notice -- comments by 10 am tomorrow

We have an urgent and sensitive FRN that our AA needs to sign notice tomorrow. Do either of you have
time for a quick review? We would appreciate any comments by 10 am tomorrow.
Matthew Klasen

----- Original Message -----

From: Matthew Klasen

Sent: 01/11/2011 06:19 PM EST

To: Gregory Peck; Karyn Wendelowski; Kevin Minoli; Christopher Hunter;
Stefania Shamet; Brian Frazer

Cc: Macara Lousberg; Sandy Evalenko; Denise Keehner; David Evans; Tanya
Code

Subject: Updated draft Spruce FR notice -- comments by 10 am tomorrow
Hi everyone,

See attached below for a draft FR notice on Spruce. We began coordination on this draft notice last night,
and I've received and incorporated comments from Chris and Karyn so far.

The plan is to have Pete sign this concurrently with the FD tomorrow afternoon. Because this overlaps
significantly with the text of the executive summary, | don't expect the content here to be a surprise to
anyone.

Please send me any comments by 10 am tomorrow so we can get the package ready by mid-afternoon
tomorrow for Pete's signature, concurrently with the Final Determination.

Thanks,
Matt

ATTACHMENITREDACTED- DELIBERATIVE
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Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229



Travis Loop To Peter Silva, Nancy Stoner, Mike Shapiro
<tloop@chesapeakebay.net>

01/12/2011 09:18 PM

cc
bcc

Subject  Spruce roll-out

4 attachments

Spruce Internal gs and as.docx Spruce External gs and as.doc Spruce Talking Points.docx

ATTACHMENTSRREDACTED- DELIBERATIVE
Spruce Press Release.docx

Here is the roll-out schedule and materials for the Spruce announcement. There may be a few tweaks to
the press release and | will send the final.

il

Travis Loop

Office of Water

U.S. Environmental Protection Agency
office: 202.564.0183
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cell: 443.510.1571



Marcel To Matthew Klasen
Tchaou/DC/USEPA/US

01/12/2011 09:30 PM

cCc Christopher Hunter
bcc

Subject Appendix 7

Matt,
Find attached the latest version of Appendix 7 as of 1/12/2011 9:27PM

@ ATTACHMENITREDACTED- DELIBERATIVE

Appendix 7 FD Marcel vergion 1-12-2017 latest.doc

Marcel K. Tchaou, Ph.D., P.E., P.H.
Environmental Engineer

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1904

Matthew Klasen See attached. mk 01/12/2011 08:56:26 PM
From: Matthew Klasen/DC/USEPA/US
To: Marcel Tchaou/DC/USEPA/US@EPA, Ross Geredien/DC/USEPA/US@EPA, Christopher
Hunter/DC/USEPA/US@EPA
Date: 01/12/2011 08:56 PM
Subject: StephAn

See attached.

mk

Matt Klasen

U.S. Environmental Protection Agency

Office of Water (10)

202-566-0780

cell (202) 380-7229[attachment "85guidelines.pdf" deleted by Marcel Tchaou/DC/USEPA/US]
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Matthew To Matthew Klasen
Klasen/DC/USEPA/US

01/13/2011 12:11 AM

cc
bcc

Subject Responses 12:10 am

Just in case.
mk

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229 - Appendix 6 Response to Comments 011211.docx

ATTACHMENTREDACTED- DELIBERATIVE
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Matthew To Matthew Klasen
Klasen/DC/USEPA/US

01/13/2011 01:26 AM

cc
bcc

Subject Updated consultation summary

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229 - 2011-01-13 Spruce Consultation Summary.pdf

ATTACHMENTREDACTED- DELIBERATIVE
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Karyn To Christopher Hunter
Wendelowski/DC/USEPA/US

cc Gregory Peck
01/13/2011 07:31 AM

bcc

Subject Fw: Final edits - see pp 98-99 and WAC Letter

Chris - these are the edits | was thinking of on the last page

Final edits - see pp 98-99 and WAC Letter

Christopher Hunter, Karyn Wendelowski, Kevin

Gregory Peck Minoli, Matthew Klasen

01/12/11 05:07 PM

ATTACHMENTREDACTED- DELIBERATIVE

WAC letter
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January 12, 2011

Chair Nancy Helen Sutley
Council on Environmental Quality
730 Jackson Place, N.W.
Washington, D.C. 20503

Dear Chair Sutley:

We are writing to ask you to oppose the U.S. Environmental Protection Agency’s
(EPA) unprecedented threat to veto a properly issued, valid Clean Water Act (CWA)
Section 404 permit for Mingo Logan’s Spruce No. 1 surface mine. If EPA is allowed
to revoke this permit, every similarly valid Section 404 permit held by any entity —
businesses, public works agencies and individual citizens — will be in increased
regulatory limbo and potentially subject to the same unilateral, after-the-fact
revocation. The implications could be staggering, reaching all areas of the U.S.
economy including but not limited to the agriculture, home building, mining,
transportation and energy sectors.

The CWA Section 404 regulatory program annually authorizes approximately $220
billion in economic activity. EPA’s threatened revocation of the Spruce permit will
chill investment and job creation by creating an uncertain regulatory environment
in which businesses and citizens will no longer be able to rely on valid Section 404
permits.

That EPA could revoke the Spruce permit, given the circumstances of its issuance,
only heightens the uncertainties that will beset all permit holders if EPA carries out
its threat to veto the Spruce permit. The Spruce permit was issued under the Clean
Water Act (CWA) in 2007 after an extensive 10-year review, including the
preparation of a multi-million dollar Environmental Impact Statement. EPA fully
participated in the comprehensive permitting process and chose not to elevate or
veto the permit prior to its issuance. Mingo Logan has abided by every requirement
of the permit; EPA has never claimed otherwise. Nevertheless, nearly three years
after the permit was issued and work had commenced, EPA asked the Corps to use
its permit oversight authority to suspend or revoke the permit. But the Corps, after
careful review, found no grounds to revoke or modify the permit.

Since the CWA was enacted in 1972, EPA has never revoked a previously issued,
valid CWA Section 404 permit. The plain language of Section 404(c) does not
authorize EPA to take any action once a permit has been issued. EPA’s threatened



action has no legal foundation, is not warranted on the facts and will chill
investments and job creation across America.

The undersigned entities will bear the consequences of the precedent setting action
of an after-the-fact veto. Accordingly, we would like to meet with you promptly so
that you have a full understanding of the economic, policy and legal effects that will
surely follow if EPA is allowed to destroy the legal protections of a valid 404 permit.
We will call your office to schedule a meeting as soon as possible. Thank you for
your prompt attention to this matter.

Sincerely,
Members of Water Advocacy Coalition

American Farm Bureau Federation

American Road and Transportation Builders Association
Ball Clay Producers Association

The Fertilizer Institute

Foundation for Environmental and Economic Progress
Industrial Minerals Association — North America
International Council of Shopping Centers
International Diatomite Producers Association
National Association of Manufacturers

National Cattlemen's Beef Association

National Council of Farmer Cooperatives

National Industrial Sand Association

National Mining Association

National Multi-Housing Council

National Realtors Association

National Stone Sand and Gravel Association

Public Lands Council

Southern Crop Production Association

Western Business Roundtable

United Egg Producers

CC: The Honorable Lisa P. Jackson, Administrator, United States Environmental
Protection Agency
The Honorable Jo-Ellen Darcy, Assistant Secretary of the Army for Civil
Works
The Honorable Jacob J. Lew, Director, Office of Management and Budget
The Honorable Cass R. Sunstein, Administrator, Office of Information and
Regulatory Affairs, OMB



Matthew To Christopher Hunter
Klasen/DC/USEPA/US

01/13/2011 08:34 AM

cc
bcc

Subject Appendix 6 doc and PDF

Here ya go! Will check w/ Greg on the consultation summary now.

mk
ATTACHMENITREDACTED-

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

DELIBERATIVE
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Michael Dunn/R3/USEPA/US To Regina Poeske
01/13/2011 09:10 AM cc

bcc

Subject Fw: Final Spruce Materials

FYI:

Looks like all your hard work is being finalized today!

Michael Dunn

Environmental Assessment and Innovation Division

USEPA Mid-Atlantic Region 3

215-814-2712

dunn.michael@epa.gov

----- Forwarded by Michael Dunn/R3/USEPA/US on 01/13/2011 09:09 AM -----

From: Jessica Greathouse/R3/USEPA/US

To: Shawn Garvin/R3/USEPA/US@EPA, William Early/R3/USEPA/US, John
Pomponio/R3/USEPA/US@EPA, Stefania Shamet/R3/USEPA/US@EPA, Michael
DAndrea/R3/USEPA/US@EPA, Janice Donlon/R3/USEPA/US@EPA, Catherine
Libertz/R3/USEPA/US@EPA, Michael Kulik/R3/USEPA/US@EPA

Date: 01/13/2011 09:00 AM

Subject: Fw: Final Spruce Materials

Jessica H. Greathouse

State and Congressional Liaison

U.S. Environmental Protection Agency
(304) 224-3181

From: Arvin Ganesan/DC/USEPA/US

To: "Jessica Greathouse" <Greathouse.Jessica@epamail.epa.gov>
Date: 01/13/2011 08:51 AM

Subject: Fw: Final Spruce Materials

Sent from my Blackberry Wireless Device
Betsaida Alcantara

————— Original Message -----
From: Betsaida Alcantara
Sent: 01/13/2011 08:38 AM EST
To: Arvin Ganesan; Bob Sussman; Gregory Peck; Jordan Dorfman; Nancy
Stoner; "Travis Loop" <tloop@chesapeakebay.net>; Stephanie Owens; Dru Ealons
Subject: Final Spruce Materials
Team,
Here are the updated and final materials.



ATTACHMENTSREDACTED- DELIBERATIVE
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Donna Heron/R3/USEPA/US To Shawn Garvin, Michael DAndrea, Daniel Ryan, Janice

01/13/2011 10:23 AM Donlon
cc John Pomponio, Jeffrey Lapp, John Forren, Jessica

Martinsen, Jessica Greathouse, Catherine Libertz, David
Rider, Bonnie Lomax, Stefania Shamet, Michael Dunn
bcc

Subject Fw: Final Spruce Materials

From: Michael Kulik/R3/USEPA/US

To: Terri-A White/R3/USEPA/US@EPA, Roy Seneca/R3/USEPA/US@EPA, Bonnie
Smith/R3/USEPA/US, Donna Heron/R3/USEPA/US@EPA, David Sternberg/R3/USEPA/US@EPA

Date: 01/13/2011 09:39 AM

Subject: Fw: Final Spruce Materials

Press release is to go live between 10 and 11 today. [ SHIIIGNEEEEEEEEEEEEEEEE

Any media contacts go to Betsaida and Jalil Isa.
--Mick
----- Forwarded by Michael Kulik/R3/USEPA/US on 01/13/2011 09:37 AM -----

From: Betsaida Alcantara/DC/USEPA/US
To: Michael Kulik/R3/USEPA/US@EPA
Date: 01/13/2011 09:11 AM

Subject: Fw: Final Spruce Materials

here you go, note the internal v external gs and as
----- Forwarded by Betsaida Alcantara/DC/USEPA/US on 01/13/2011 09:10 AM -----

From: Betsaida Alcantara/DC/USEPA/US

To: Arvin Ganesan/DC/USEPA/US@EPA, Bob Sussman/DC/USEPA/US@EPA, Gregory
Peck/DC/USEPA/US@EPA, Jordan Dorfman/DC/USEPA/US@EPA, Nancy
Stoner/DC/USEPA/US@EPA, "Travis Loop" <tloop@chesapeakebay.net>, Stephanie
Owens/DC/USEPA/US@EPA, Dru Ealons/DC/USEPA/US@EPA

Date: 01/13/2011 08:38 AM
Subject: Final Spruce Materials
Team,

Here are the updated and final materials.

ATTACHMENTSRREDACTED- DELIBERATIVE
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Joy Gillespie/R3/USEPA/US To

01/13/2011 11:00 AM
cc

bcc
Subject

Alaina McCurdy, Carrie Traver, Gregory Gies, Jaclyn
Mcllwain, Jennifer Fulton, Mark Douglas, Stephanie Chin
Jeffrey Lapp, John Forren

Rescheduled: draft 404 Q&A discussion (Jan 18 02:30 PM
EST in 12th floor, Rm 223)

Document Withheld-FOIA(b)(5)

Hi All,

Thank you so much for taking the time out of your busy schedules to review the 404 Q&As.

Looking forward to hearing your comments.

Joy


tlande02
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Document Withheld-FOIA(b)(5)


Betsaida To Gregory Peck, Bob Sussman, Kevin Minoli
Alcantara/DC/USEPA/US

01/13/2011 11:26 AM

cc Jalil Isa

bece

Subject response to Wall Street Journal

Q: Want to get his response to the claim by biz groups that this leaves other
CWA permits vulnerable to being revoked after the fact.

on
From: "Power, Stephen" <Stephen.Power@wsj.com>
To: Betsaida Alcantara/DC/USEPA/US@EPA
Date: 01/13/2011 10:56 AM

Subject: RE: spruce release

Thanks. Silva available for interview? Want to get his response to the

claim by biz groups that this leaves other CWA permits vulnerable to being
revoked after the fact.

————— Original Message--—-——-
From: Alcantara.Betsaida@epamail.epa.gov |
mailto:Alcantara.Betsaidal@epamail.epa.gov]
Sent: Thursday, January 13, 2011 10:29 AM
To: Power, Stephen
Subject: spruce release

Stephen,
We're going shortly. Here;s the press release:

FOR IMMEDIATE RELEASE
January 13, 2011

EPA Halts Disposal of Mining Waste to Appalachian Waters at Proposed
Spruce Mine

Agency cites irreversible damage to clean water, environment in the
region



WASHINGTON - After extensive scientific study, a major public hearing in
West Virginia and review of more than 50,000 public comments, the U.S.
Environmental Protection Agency (EPA) today announced that it will use
its authority under the Clean Water Act to halt the proposed disposal of
mining waste in streams at the Mingo-Logan Coal Company®"s Spruce No. 1
coal mine. EPA is acting under the law and using the best science to
protect water quality, wildlife and Appalachian communities, who rely on
clean waters for drinking, fishing and swimming. EPA has used this Clean
Water Act authority in just 12 circumstances since 1972 and reserves
this authority for only unacceptable cases. This permit was Ffirst
proposed in the 1990s and has been held up in the courts ever since.

"The proposed Spruce No. 1 Mine would use destructive and unsustainable
mining practices that jeopardize the health of Appalachian communities
and clean water on which they depend,"” said EPA Assistant Administrator
for Water Peter S. Silva. "Coal and coal mining are part of our
nation®s energy future and EPA has worked with companies to design
mining operations that adequately protect our nation®"s waters. We have a
responsibility under the law to protect water quality and safeguard the
people who rely on clean water."

EPA"s final determination on the Spruce Mine comes after discussions
with the company spanning more than a year failed to produce an
agreement that would lead to a significant decrease in impacts to the
environment and Appalachian communities. The action prevents the mine
from disposing of the waste into streams unless the company identifies
an alternative mining design that would avoid irreversible damage to
water quality and meets the requirements of the law. Despite EPAT"s
willingness to consider alternatives, Mingo Logan did not offer any new
proposed mining configurations in response to EPA"s Recommended
Determination.

EPA believes that companies can design their operations to make them
more sustainable and compliant with the law. Last year, EPA worked
closely with a mining company in West Virginia to eliminate nearly 50
percent of their water impacts and reduce contamination while at the
same time increasing their coal production. These are the kinds of
success stories that can be achieved through collaboration and
willingness to reduce the impact on mining pollution on our waters.
Those changes helped permanently protect local waters, maximize coal
recovery and reduce costs for the operators.

EPA"s decision to stop mining waste discharges to high quality streams
at the Spruce No. 1 mine was based on several major environmental and
water quality concerns. The proposed mine project would have:

* Disposed of 110 million cubic yards of coal mine waste into

streams.

* Buried more than six miles of high-quality streams in Logan

County,

West Virginia with millions of tons of mining waste from the
dynamiting of more than 2,200 acres of mountains and forestlands.
* Buried more than 35,000 feet of high-quality streams under mining
waste, which will eliminate all fish, small invertebrates,
salamanders, and other wildlife that live in them.

* Polluted downstream waters as a result of burying these streams,
which will lead to unhealthy levels of salinity and toxic levels of



not

selenium that turn fresh water into salty water. The resulting waste
that then fills valleys and streams can significantly compromise
water quality, often causing permanent damage to ecosystems and
streams.

* Caused downstream watershed degradation that will kill wildlife,
impact birdlife, reduce habitat value, and increase susceptibility to
toxic algal blooms.

* Inadequately mitigated for the mine®"s environmental impacts by

replacing streams being buried, and attempting to use stormwater
ditches as compensation for natural stream losses.

Additionally, during the permitting process there was a failure to
consider cumulative watershed degradation resulting from past, present,
and future mining in the area.

Finally, EPA"s decision prohibits five proposed valley fills in two
streams, Pigeonroost Branch, and Oldhouse Branch, and their tributaries.
Mining activities at the Spruce site are underway in Seng Camp Creek as
a result of a prior agreement reached in the active litigation with the
Mingo Logan Coal Company. EPA"s Final Determination does not affect
current mining in Seng Camp Creek.

Background on Clean Water Act Section 404(c)

Clean Water Act Section 404(c) authorizes EPA to restrict or prohibit
placing dredged or fill material in streams, lakes, rivers, wetlands and
other waters if the agency determines that the activities would result
in "unacceptable adverse effects" to the environment, water quality, or
water supplies. This authority applies to proposed projects as well as
projects previously permitted under the Clean Water Act although EPA is
not considering such action for other previously permitted projects.

With today"s action, EPA has exercised its Section 404(c) authority only
13 times iIn its history of the CWA. EPA recognizes the importance of
ensuring that its Section 404(c) actions are taken only where
environmental impacts are truly unacceptable and will use this authority
only where warranted by science and the law.

For a copy of the Final Determination:
http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/ 404c_index.cfm



Kevin Minoli/DC/USEPA/US To Gregory Peck
01/13/2011 11:36 AM cc

Subject Fw: response to Wall Street Journal

How do you want to handle these... do you want me to just defer to you to answer them unless | know you
are unavailable or should | respond as soon as | see one?
----- Forwarded by Kevin Minol/DC/USEPA/US on 01/13/2011 11:36 AM -----

From: Betsaida Alcantara/DC/USEPA/US

To: Gregory Peck/DC/USEPA/US@EPA, Bob Sussman/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA

Cec: Jalil Isa/DC/USEPA/US@EPA

Date: 01/13/2011 11:26 AM

Subject: response to Wall Street Journal

Q: Want to get his response to the claim by biz groups that this leaves other
CWA permits vulnerable to being revoked after the fact.

on
From: "Power, Stephen" <Stephen.Power@wsj.com>
To: Betsaida Alcantara/DC/USEPA/US@EPA
Date: 01/13/2011 10:56 AM

Subject: RE: spruce release

Thanks. Silva available for interview? Want to get his response to the

claim by biz groups that this leaves other CWA permits vulnerable to being
revoked after the fact.

————— Original Message-----
From: Alcantara.Betsaidal@epamail.epa.gov [
mailto:Alcantara.Betsaidal@epamail.epa.gov]
Sent: Thursday, January 13, 2011 10:29 AM
To: Power, Stephen
Subject: spruce release

Stephen,



We"re going shortly. Here;s the press release:

FOR IMMEDIATE RELEASE
January 13, 2011

EPA Halts Disposal of Mining Waste to Appalachian Waters at Proposed
Spruce Mine

Agency cites irreversible damage to clean water, environment in the
region

WASHINGTON - After extensive scientific study, a major public hearing in
West Virginia and review of more than 50,000 public comments, the U.S.
Environmental Protection Agency (EPA) today announced that it will use
its authority under the Clean Water Act to halt the proposed disposal of
mining waste in streams at the Mingo-Logan Coal Company®s Spruce No. 1
coal mine. EPA is acting under the law and using the best science to
protect water quality, wildlife and Appalachian communities, who rely on
clean waters for drinking, fishing and swimming. EPA has used this Clean
Water Act authority in just 12 circumstances since 1972 and reserves
this authority for only unacceptable cases. This permit was first
proposed in the 1990s and has been held up in the courts ever since.

"The proposed Spruce No. 1 Mine would use destructive and unsustainable
mining practices that jeopardize the health of Appalachian communities
and clean water on which they depend," said EPA Assistant Administrator
for Water Peter S. Silva. "Coal and coal mining are part of our
nation®s energy future and EPA has worked with companies to design
mining operations that adequately protect our nation®"s waters. We have a
responsibility under the law to protect water quality and safeguard the
people who rely on clean water.”

EPA"s final determination on the Spruce Mine comes after discussions
with the company spanning more than a year failed to produce an
agreement that would lead to a significant decrease in impacts to the
environment and Appalachian communities. The action prevents the mine
from disposing of the waste iInto streams unless the company identifies
an alternative mining design that would avoid irreversible damage to
water quality and meets the requirements of the law. Despite EPA"s
willingness to consider alternatives, Mingo Logan did not offer any new
proposed mining configurations in response to EPA"s Recommended
Determination.

EPA believes that companies can design their operations to make them
more sustainable and compliant with the law. Last year, EPA worked
closely with a mining company in West Virginia to eliminate nearly 50
percent of theilr water impacts and reduce contamination while at the
same time increasing their coal production. These are the kinds of
success stories that can be achieved through collaboration and
willingness to reduce the impact on mining pollution on our waters.
Those changes helped permanently protect local waters, maximize coal
recovery and reduce costs for the operators.

EPA"s decision to stop mining waste discharges to high quality streams
at the Spruce No. 1 mine was based on several major environmental and
water quality concerns. The proposed mine project would have:

* Disposed of 110 million cubic yards of coal mine waste into



streams.
* Buried more than six miles of high-quality streams in Logan
County,
West Virginia with millions of tons of mining waste from the
dynamiting of more than 2,200 acres of mountains and forestlands.
* Buried more than 35,000 feet of high-quality streams under mining
waste, which will eliminate all fish, small invertebrates,
salamanders, and other wildlife that live in them.

* Polluted downstream waters as a result of burying these streams,
which will lead to unhealthy levels of salinity and toxic levels of
selenium that turn fresh water into salty water. The resulting waste
that then fills valleys and streams can significantly compromise
water quality, often causing permanent damage to ecosystems and
streams.

* Caused downstream watershed degradation that will kill wildlife,
impact birdlife, reduce habitat value, and increase susceptibility to
toxic algal blooms.

* Inadequately mitigated for the mine®s environmental impacts by
not
replacing streams being buried, and attempting to use stormwater
ditches as compensation for natural stream losses.

Additionally, during the permitting process there was a failure to
consider cumulative watershed degradation resulting from past, present,
and future mining in the area.

Finally, EPA"s decision prohibits five proposed valley fills in two
streams, Pigeonroost Branch, and Oldhouse Branch, and their tributaries.
Mining activities at the Spruce site are underway in Seng Camp Creek as
a result of a prior agreement reached in the active litigation with the
Mingo Logan Coal Company. EPA"s Final Determination does not affect
current mining in Seng Camp Creek.

Background on Clean Water Act Section 404(c)

Clean Water Act Section 404(c) authorizes EPA to restrict or prohibit
placing dredged or fill material in streams, lakes, rivers, wetlands and
other waters if the agency determines that the activities would result
in "unacceptable adverse effects" to the environment, water quality, or
water supplies. This authority applies to proposed projects as well as
projects previously permitted under the Clean Water Act although EPA is
not considering such action for other previously permitted projects.

With today"s action, EPA has exercised its Section 404(c) authority only
13 times iIn its history of the CWA. EPA recognizes the importance of
ensuring that its Section 404(c) actions are taken only where
environmental impacts are truly unacceptable and will use this authority
only where warranted by science and the law.

For a copy of the Final Determination:
http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/ 404c_index.cfm






Bob Sussman/DC/USEPA/US To Betsaida Alcantara
01/13/2011 12:00 PM cc Gregory Peck, Jalil Isa, Kevin Minoli

bece

Subject Re: response to Wall Street Journal

Works for me.

Robert M. Sussman

Senior Policy Counsel to the Administrator
Office of the Administrator

(202)-564-7397

US Environmental Protection Agency

Betsaida Alcantara i like it. Bob? 01/13/2011 11:49:07 AM
From: Betsaida Alcantara/DC/USEPA/US
To: Gregory Peck/DC/USEPA/US@EPA
Cec: Bob Sussman/DC/USEPA/US@EPA, Jalil Isa/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA
Date: 01/13/2011 11:49 AM
Subject: Re: response to Wall Street Journal
i like it. Bob?
Gregory Peck | ENEIN 01/13/2011 11:46:13 AM
From: Gregory Peck/DC/USEPA/US
To: Betsaida Alcantara/DC/USEPA/US@EPA
Cec: Bob Sussman/DC/USEPA/US@EPA, Jalil Isa/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA
Date: 01/13/2011 11:46 AM
Subject: Re: response to Wall Street Journal

Q: Want to get his response to the claim by biz groups that this leaves other
CWA permits vulnerable to being revoked after the fact.




Betsaida Alcantara  Q: Want to get his response to the claim by biz... 01/13/2011 11:26:30 AM
From: Betsaida Alcantara/DC/USEPA/US
To: Gregory Peck/DC/USEPA/US@EPA, Bob Sussman/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA
Cc: Jalil Isa/DC/USEPA/US@EPA
Date: 01/13/2011 11:26 AM
Subject: response to Wall Street Journal

Q: Want to get his response to the claim by biz groups that this leaves other
CWA permits vulnerable to being revoked after the fact.

A.

on
From: "Power, Stephen" <Stephen.Power@wsj.com>
To: Betsaida Alcantara/DC/USEPA/US@EPA
Date: 01/13/2011 10:56 AM

Subject: RE: spruce release

Thanks. Silva available for interview? Want to get his response to the
claim by biz groups that this leaves other CWA permits vulnerable to being
revoked after the fact.

————— Original Message--—-——-
From: Alcantara.Betsaida@epamail.epa.gov |
mailto:Alcantara.Betsaidalepamail.epa.gov]
Sent: Thursday, January 13, 2011 10:29 AM
To: Power, Stephen
Subject: spruce release

Stephen,
We're going shortly. Here;s the press release:



FOR IMMEDIATE RELEASE
January 13, 2011

EPA Halts Disposal of Mining Waste to Appalachian Waters at Proposed
Spruce Mine

Agency cites irreversible damage to clean water, environment in the
region

WASHINGTON - After extensive scientific study, a major public hearing in
West Virginia and review of more than 50,000 public comments, the U.S.
Environmental Protection Agency (EPA) today announced that it will use
its authority under the Clean Water Act to halt the proposed disposal of
mining waste in streams at the Mingo-Logan Coal Company®s Spruce No. 1
coal mine. EPA is acting under the law and using the best science to
protect water quality, wildlife and Appalachian communities, who rely on
clean waters for drinking, fishing and swimming. EPA has used this Clean
Water Act authority in just 12 circumstances since 1972 and reserves
this authority for only unacceptable cases. This permit was Ffirst
proposed in the 1990s and has been held up in the courts ever since.

"The proposed Spruce No. 1 Mine would use destructive and unsustainable
mining practices that jeopardize the health of Appalachian communities
and clean water on which they depend,' said EPA Assistant Administrator
for Water Peter S. Silva. "Coal and coal mining are part of our
nation®s energy future and EPA has worked with companies to design
mining operations that adequately protect our nation®"s waters. We have a
responsibility under the law to protect water quality and safeguard the
people who rely on clean water."

EPA"s final determination on the Spruce Mine comes after discussions
with the company spanning more than a year failed to produce an
agreement that would lead to a significant decrease in impacts to the
environment and Appalachian communities. The action prevents the mine
from disposing of the waste into streams unless the company identifies
an alternative mining design that would avoid irreversible damage to
water quality and meets the requirements of the law. Despite EPA"s
willingness to consider alternatives, Mingo Logan did not offer any new
proposed mining configurations in response to EPA"s Recommended
Determination.

EPA believes that companies can design their operations to make them
more sustainable and compliant with the law. Last year, EPA worked
closely with a mining company in West Virginia to eliminate nearly 50
percent of their water impacts and reduce contamination while at the
same time increasing their coal production. These are the kinds of
success stories that can be achieved through collaboration and
willingness to reduce the impact on mining pollution on our waters.
Those changes helped permanently protect local waters, maximize coal
recovery and reduce costs for the operators.

EPA"s decision to stop mining waste discharges to high quality streams
at the Spruce No. 1 mine was based on several major environmental and
water quality concerns. The proposed mine project would have:

* Disposed of 110 million cubic yards of coal mine waste into
streams.
* Buried more than six miles of high-quality streams in Logan



County,
West Virginia with millions of tons of mining waste from the
dynamiting of more than 2,200 acres of mountains and forestlands.
* Buried more than 35,000 feet of high-quality streams under mining
waste, which will eliminate all fish, small invertebrates,
salamanders, and other wildlife that live in them.

* Polluted downstream waters as a result of burying these streams,
which will lead to unhealthy levels of salinity and toxic levels of
selenium that turn fresh water into salty water. The resulting waste
that then fills valleys and streams can significantly compromise
water quality, often causing permanent damage to ecosystems and
streams.

* Caused downstream watershed degradation that will kill wildlife,
impact birdlife, reduce habitat value, and increase susceptibility to
toxic algal blooms.

* Inadequately mitigated for the mine"s environmental impacts by
not
replacing streams being buried, and attempting to use stormwater
ditches as compensation for natural stream losses.

Additionally, during the permitting process there was a failure to
consider cumulative watershed degradation resulting from past, present,
and future mining in the area.

Finally, EPA"s decision prohibits five proposed valley fills in two
streams, Pigeonroost Branch, and Oldhouse Branch, and their tributaries.
Mining activities at the Spruce site are underway in Seng Camp Creek as
a result of a prior agreement reached in the active litigation with the
Mingo Logan Coal Company. EPA®"s Final Determination does not affect
current mining in Seng Camp Creek.

Background on Clean Water Act Section 404(c)

Clean Water Act Section 404(c) authorizes EPA to restrict or prohibit
placing dredged or fill material in streams, lakes, rivers, wetlands and
other waters if the agency determines that the activities would result
in "unacceptable adverse effects" to the environment, water quality, or
water supplies. This authority applies to proposed projects as well as
projects previously permitted under the Clean Water Act although EPA is
not considering such action for other previously permitted projects.

With today"s action, EPA has exercised its Section 404(c) authority only
13 times iIn its history of the CWA. EPA recognizes the importance of
ensuring that its Section 404(c) actions are taken only where
environmental impacts are truly unacceptable and will use this authority
only where warranted by science and the law.

For a copy of the Final Determination:
http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/ 404c_index.cfm



Jim To Ross Geredien, Tanya Code

Pend t/DC/USEPA/US
endergas cc Brian Frazer, Brian Topping, Christopher Hunter, Marcel
01/13/2011 12:06 PM Tchaou, David Evans

bcc
Subject Re: Fw: FYI: Talking Points from OD Staff Meeting: 1/7/11
Ross -- Looks good and I'm forwarding to Tanya via this email.

Chris -- If anything new breaks on Spruce due to the Congressional call or other stuff, please make sure
Tanya and Benita know as well as Denise.

Jim
Ross Geredien If anyone else wants to comment/edit, please fe... 01/13/2011 11:04:18 AM

From: Ross Geredien/DC/USEPA/US

To: Jim Pendergast’/DC/USEPA/US@EPA

Cc: Christopher Hunter/DC/USEPA/US@EPA, Marcel Tchaou/DC/USEPA/US@EPA, Brian

Frazer/DC/USEPA/US@EPA, Brian Topping/DC/USEPA/US@EPA
Date: 01/13/2011 11:04 AM
Subject: Re: Fw: FYI: Talking Points from OD Staff Meeting: 1/7/11

If anyone else wants to comment/edit, please feel free.

e The Spruce No. 1 Mine Final Determination was signed by Pete Silva on the morning of 1/13/11 and
released later this morning. In addition, a Conference call with members of Congress is scheduled for
4:30 PM on 1/13 to discuss this action.

Ross Geredien

ORISE Fellow

EPA Office of Wetlands, Oceans, and Watersheds
202-566-1466

Geredien.ross(AT)epa.gov

Jim Pendergast Here's what went forward last week ----- Forward... 01/13/2011 09:59:42 AM
From: Jim Pendergast/DC/USEPA/US
To: Ross Geredien/DC/USEPA/US@EPA
Date: 01/13/2011 09:59 AM
Subject: Fw: FYI: Talking Points from OD Staff Meeting: 1/7/11

Here's what went forward last week

From: Tanya Code/DC/USEPA/US
To: OWOW Managers Group



Date: 01/13/2011 09:58 AM
Subject: FYI: Talking Points from OD Staff Meeting: 1/7/11

FYI

Tanya Code

Special Assistant

Office of Wetlands, Oceans and Watersheds
U.S. Environmental Protection Agency

Tel: 202.566.1063

Fax: 202.566.1147
----- Forwarded by Tanya Code/DC/USEPA/US on 01/13/2011 09:58 AM -----

From: Tanya Code/DC/USEPA/US

To: Denise Keehner/DC/USEPA/US@EPA
Cc: Benita Best-Wong/DC/USEPA/US@EPA
Date: 01/06/2011 05:53 PM

Subject: Talking Points for OD Staff Meeting: 1/7/11

Talking Points for OD Staff Meeting
January 7, 2011

MTM
e  Spruce:







Brian Topping/DC/USEPA/US To Marcel Tchaou, Ross Geredien
01/13/2011 01:48 PM cc Christopher Hunter

bcc

Subject Fw: Draft Spring Branch Documents

We should review before the training next week so we can ask questions and discuss with R3 while in
Philly.

Brian Topping

US Environmental Protection Agency

Wetlands Division, Room 7231

Office: 202-566-5680, FAX: 202-566-1375

Mail Code 4502T, 1200 Pennsylvania Avenue, NW, Washington, DC 20460

Deliveries: EPA West -- Room 7231-S, 1301 Constitution Avenue, NW, Washington, DC 20004
topping.brian@epa.gov

----- Forwarded by Brian Topping/DC/USEPA/US on 01/13/2011 01:45 PM -----

From: Jessica Martinsen/R3/USEPA/US
To: Brian Topping/DC/USEPA/US@EPA
Cc: Brian Frazer/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Allison
Graham/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA
Date: 01/12/2011 04:08 PM
Subject: Draft Spring Branch Documents
Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.

Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc  SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc
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Jaclyn To Evelyn MacKnight
Mcliwain/R3/USEPA/US

01/13/2011 06:16 PM

CC Brian Trulear
bcc

Subject Re: revised spreadsheet

| have added dates, filled in the notes | got from Mark, and sorted by type of objection. However, | can't
seem to sort by subcategory of objection (i.e. - TMDL implementation, Nutrients, etc.). Anyone have any
advice?

ATTACHMENITREDACTED- DELIBERATIVE
Region 3 objections to state NPDES permits updated.docx

Jaclyn Mcllwain

NPDES Permits Branch (3WP41)
Water Protection Division

U.S. EPA Region llI

1650 Arch Street

Philadelphia, PA 19103

Ph: 215.814.2713
Fax: 215.814.2302
mcilwain.jaclyn@epa.gov

Evelyn MacKnight Evelyn S. MacKnight Chief, NPDES Permits Bra... 01/13/2011 03:41:52 PM
From: Evelyn MacKnightR3/USEPA/US
To: Jaclyn Mcilwain/R3/USEPA/US@EPA, Brian Trulear/R3/USEPA/US@EPA
Date: 01/13/2011 03:41 PM
Subject: revised spreadsheet

ATTACHMENITREDACTED- DELIBERATIVE
rptobjection_universe 1-13.xlsx

Evelyn S. MacKnight

Chief, NPDES Permits Branch (3WP41)
Water Protection Division

Phone: 215-814-5717

Fax: 215-814-2301

email: macknight.evelyn@epa.gov
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Daniel To Ross Geredien
Holliman/R4/USEPA/US

01/14/2011 02:45 PM

cc
bece

Subject Licking River CIA - Landuse Analysis

Ross,

Attached is the CIA for Licking River that | spoke to you about.

The Land use / cover analysis for the HUC-8 is located on Pages 51-65...Mostly tables and graphs.
| also included my comments below.

Thanks,

Dan

Dan Holliman

Life Scientist

EPA Region 4, NEPA Program Office
Sam Nunn AFC, 61 Forsyth St.,
Atlanta, Ga 30303-8960

Phone: 1-404-562-9531
Email: Holliman.Daniel@epa.gov

“F Document WitiiiedBOFATA (1)(5)5)

LRW-CIA-MFDC 13 Nov 2010 pdf

i

My comments for this section:



tlande02
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Document Withheld-FOIA (b)(5)
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Jaclyn To Bette Conway, Francisco Cruz
Mcllwain/R3/USEPA/US

01/18/2011 01:15 PM

cc
bcc

Subject Meeting with 404 if you're interested

I'm sure this group would appreciate some 402 input if you're interested. Just wanted to let you know!

Jaclyn Mcllwain

NPDES Permits Branch (3WP41)
Water Protection Division

U.S. EPA Region llI

1650 Arch Street

Philadelphia, PA 19103

Ph: 215.814.2713
Fax: 215.814.2302
mcilwain.jaclyn@epa.gov

Rescheduled: draft 404 Q&A discussion
Tue 01/18/2011 2:30 PM - 4:00 PM
Attendance is required for Jaclyn Mcllwain

Joy Gillespie/R3/USEPA/US
12th floor, Rm 223

This reschedule notice has been applied to the meeting.

Hello all,

Due to the holiday, the EAID managers meeting has been moved to Tuesday creating a scheduling conflict with

our Q&A meeting.

Hopefully you all can still participate.

Thanks!
Joy
Alaina DeGeorgio/R3/USEPA/US@EPA, Carrie Traver/R3/USEPA/US@EPA, Gregory
Gies/R3/USEPA/US@EPA, Jaclyn Mcllwain/R3/USEPA/US@EPA, Jennifer
Required: Fulton/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, Mark
Douglas/R3/USEPA/US@EPA, Michael Mansolino/R3/USEPA/US@EPA, Stephanie
Chin/R3/USEPA/US@EPA

Optional: Jeffrey Lapp/R3/USEPA/US@EPA, John Forren/R3/USEPA/US@EPA




Descriptionl

=1
':D ATTACHMENTREDACTED- DELIBERATIVE

404 QsandAs 080410.doc
Hi All,

Thank you so much for taking the time out of your busy schedules to review the 404 Q&As.
Looking forward to hearing your comments.

Joy
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Jim To Christopher Hunter
Pendergast/DC/USEPA/US

01/18/2011 01:16 PM

cc
bcc

Subject Re: OWOW Accomplishments write-up on coal mining

Thanks. All | did in editing was to add URLs and your name as contact.
Document Withheld-FOIA (b)(5)

Christopher Hunter  Chris Hunter U.S. Environmental Protection Ag... 01/18/2011 09:41:38 AM
From: Christopher Hunter/DC/USEPA/US
To: Jim Pendergast’/DC/USEPA/US@EPA
Date: 01/18/2011 09:41 AM
Subject: OWOW Accomplishments write-up on coal mining

[attachment "2010 MTM OWOW Report.docx" deleted by Jim Pendergast/DC/USEPA/US]

Chris Hunter

U.S. Environmental Protection Agency
Office of Wetlands, Oceans, & Watershed
(202) 566-1454
hunter.christopher@epa.gov
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Joy Gillespie/R3/USEPA/US To David Rider

01/18/2011 01:56 PM cc

bcc

Subject Fw: draft 404 Qs and As

Joy Gillespie

EPA Region Il
Environmental Assessment & Innovation Division
Office of Monitoring and Assessment (3EA50)

215-814-2793
gillespie.joy@epa.gov

Learn more about the Office of Monitoring & Assessment at:

http://epa.gov/reg3esd1/3ea50.htm

From: Margaret Passmore/R3/USEPA/US

To: Regina Poeske/R3/USEPA/US@EPA

Cc: Joy Gillespie/R3/USEPA/US@EPA, David Rider/R3/USEPA/US@EPA
Date: 11/01/2010 10:49 AM

Subject: draft 404 Qs and As

These are the draft 404 Qs and As that Joy will use as a starting point for discussion with Jeff's staff
people. The idea is to capture all the freshwater bioassessment questions that we commonly get and Joy
gets, with answers that hopefully will be useful and make sense to everyone.

Hoping this will be a good place to capture all those questions and answers and it will become a good
resource for everybody. | am sure it will also generate more questions and further discussion.

M

ATTACHMENTREDACTED-

Margaret Passmore

Freshwater Biology Team

Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0245

(f) 304-234-0260

passmore.margaret@epa.gov

Visit our website at http://epa.gov/reg3esd1/3ea50.htm

DELIBERATIVE
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David Evans/DC/USEPA/US To "Christopher Hunter"
01/18/2011 05:53 PM cc "Brian Frazer"

bcc

Subject Fw: Updated Spring Branch docs w/ monitoring language

Chris - Any substantive comments on Region 3's proposed letter?

Dave

David Evans, Director

Wetlands Division

Office of Wetlands, Oceans and Watersheds
(202) 566-0535

(202) 725-6415 (cell)

Sent from my BlackBerry Wireless Handheld
Jeffrey Lapp

----- Original Message -----
From: Jeffrey Lapp
Sent: 01/18/2011 02:39 PM EST
To: Bob Sussman; Ann Campbell
Cc: John Pomponio; William Early; David Evans
Subject: Fw: Updated Spring Branch docs w/ monitoring language
Bob -
As promised on today's call, here are the draft letter and briefing document, for the Spring Branch ECP
mine. Currently these are being reviewed by Bill and Shawn and have been sent to OWOW for review
and comment.
Please let me know if you have any questions or concerns.
Thanks,
Jeff
Jessica Martinsen

----- Original Message -----
From: Jessica Martinsen
Sent: 01/12/2011 12:15 PM EST
To: Jeffrey Lapp
Cc: Allison Graham
Subject: Updated Spring Branch docs w/ monitoring language
Quick additions in the last paragraph of the close-out letter and the proposed resolution section in the
briefing doc. It's something to work with.

Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc  SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc

ATTACHMENTREDACTED- DELIBERATIVE
Jessica Martinsen
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Matthew
Klasen/DC/USEPA/US

01/18/2011 06:23 PM

mk

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

To Matthew Klasen
cc
bcc

Subject Stuff

ALL ATTACHMENTEXCEPT ORDERREDACTED-
DELIBERATIVE
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Case 1:10-cv-01220-RBW Document 32 Filed 01/14/11 Page 1 of 31

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL MINING ASSOCIATION,
Plaintiff,
V.
LISA JACKSON Administrator,

U.S. ENVIRONMENTAL PROTECTION
AGENCY, etal.,

Civil Action No. 10-1220 (RBW)

Defendants,
SIERRA CLUB et al.,

Defendant-Intervenors.

N’ N N N N N N N N N N N N N N N N

MEMORANDUM OPINION

The plaintiff brings this action against the federal defendants pursuant to the Clean Water
Act, 33 U.S.C. § 1251 (2006), the Surface Mining Control and Reclamation Act, 30 U.S.C. §
1201 (2006), and the Administrative Procedure Act ("APA™), 5 U.S.C. § 702 (2006), challenging
a series of memoranda and a detailed guidance released by the Environmental Protection Agency
("EPA™). The parties appeared before the Court on December 15, 2010, for argument on the
federal defendants' motion to dismiss, Defendants' Motion to Dismiss ("Defs." Mot. to Dismiss"),
and the plaintiff's motion for a preliminary injunction, Plaintiff's Motion for a Preliminary
Injunction ("Pl.'s PI Mot."). For the reasons that follow, the Court denies both the motion to

dismiss and the motion for a preliminary injunction.*

! In deciding these two motions, the Court also considered: the Complaint for Declaratory and Injunctive

Relief ("Compl."); the Defendants' Memorandum in Support of their Motion to Dismiss ("Defs.' Mem. re:

Dismiss"); the Plaintiff National Mining Association's Memorandum in Opposition to Defendants' Motion to

Dismiss ("Pl.'s Opp'n re: Dismiss"); the United States' Reply Memorandum in Support of its Motion to Dismiss
(Continued . . .)



Case 1:10-cv-01220-RBW Document 32 Filed 01/14/11 Page 2 of 31

. Statutory Background

This section summarizes the relevant Clean Water Act permit granting scheme.

Clean Water Act Section 404 Permits

Section 404 permits are issued by the United States Army Corps of Engineers ("Corps")
"for the discharge of dredged and fill material into navigable waters at specified disposal sites."
33 U.S.C. § 1344(a). The Corps has sole authority to issue Section 404 permits, but in doing so
it must apply guidelines that it develops in conjunction with the EPA.? Id. § 1344(b). In
addition to providing the EPA with the responsibility to develop the guidelines in conjunction
with the Corps, the Clean Water Act grants the EPA authority to prevent the Corps from
authorizing certain disposal sites.® 1d. § 1344(c). In the absence of a specific regulatory
exception, the Corps must reach a decision on a pending application for a Section 404 permit no
later than 60 days after receipt of the application for the permit. See 33 C.F.R. §8 325.2(d)(3)
(2010) (providing that "[d]istrict engineers will decide on all applications not later than 60 days

after receipt of a complete application, unless™ one of six exceptions applies).

(. . . continued)

("Defs.' Reply re: Dismiss"); the Plaintiff's Memorandum in Support of a Motion for Preliminary Injunction ("Pl.'s
Pl Mem."); the United States' Memorandum in Opposition to National Mining Association's Motion for a
Preliminary Injunction ("Defs.' PI Opp'n"); the Plaintiff National Mining Association's Reply Memorandum in
Support of Motion for Preliminary Injunction ("PL.'s PI Reply"); the United States' Surreply Brief in Opposition to
the National Mining Association's Motion for a Preliminary Injunction ("Defs.' Pl Surreply"); and the Memorandum
of Sierra Club et al. in Opposition to the Plaintiff's Motion for a Preliminary Injunction ("Def. Ints.' PI Opp'n").

z The EPA-promulgated 404(b)(1) guidelines, codified at 40 C.F.R. Part 230, guide the Corps' review of the
environmental effects of proposed disposal sites. The guidelines provide that "[n]Jo modifications to the basic
application, meaning, or intent of these guidelines will be made without rulemaking by the Administrator under the
Administrative Procedure Act." 40 C.F.R. § 230.2(c) (emphasis added).

3 To exercise its authority to prevent the Corps from authorizing a particular dumpsite, known as the 404(c)

veto authority, the EPA must determine, after notice and an opportunity for public hearing, that certain unacceptable
environmental effects would occur if the disposal site were approved by the Corps and granted a permit.
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Clean Water Act Section 402 Permits

Known as National Pollutant Discharge Elimination System ("NPDES") permits, Section
402 permits are typically issued by states for the discharge of non-dredged and non-fill material.
33 U.S.C. § 1342(a)(5). These permits govern pollutants that are assimilated into receiving
waters by establishing limits placed on the make-up of wastewater discharge. Once the EPA
approves a state permitting program, states have exclusive authority to issue NPDES permits,
although the EPA does have limited authority to review the issuance of such permits by states.
33 U.S.C. 8 1342(d). All of the Appalachian States allegedly impacted by the EPA actions at
issue in this litigation (Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia)
have EPA-approved Section 402 permit authority.

Clean Water Act Section 303 Water Quality Standards

Section 303 of the Clean Water Act allocates primary authority for the development of
water quality standards to the states. 33 U.S.C. § 1313. A water quality standard designates uses
for a particular body of water and establishes criteria for protecting and maintaining those uses.
40 C.F.R. 8 131.2 (2010). These standards can be expressed as a specific numeric limitation on
pollutants or as a general narrative statement. See 40 C.F.R. § 131.3(b). While states have the
responsibility to develop the water quality standards, the EPA reviews the standards for
approval. 40 C.F.R 88 131.4, 131.5. The EPA may promulgate water quality standards to the
exclusion of a state only if (1) it determines that a state's proposed new or revised standard does
not measure up to the Clean Water Act's requirements and the state refuses to accept EPA-
proposed revisions, or (2) a state does not act, but in the EPA's view a new or revised standard is

necessary. 33 U.S.C. 8 1313(a)(2).
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I1. Factual Background*

Plaintiff National Mining Association ("NMA") alleges that recent actions taken by the
EPA and the Corps have unlawfully obstructed the Clean Water Act permitting processes for
coal mining. Complaint ("Compl.") § 2. The plaintiff identifies two series of documents that it
asserts unlawfully changed the established permitting process: (1) the June 11, 2009 Enhanced
Coordination Process ("EC Process™) Memoranda, and (2) the April 1, 2010 Detailed Guidance
Memorandum ("Guidance Memorandum™). 1d. The plaintiff represents that its member
companies are "not seeking to shirk their responsibilities under any environmental protection
laws or regulations; rather, they are merely asking [the] EPA and the Corps to regulate™ within
the bounds of the law. PlL.'s PI Mem. at 41-42.

The plaintiff asserts that the EC Process memoranda formalized an “extraregulatory"
practice that commenced in January 2009. Id. at 7. At that time, the EPA issued a series of
letters to the Corps raising questions about the legality of Section 404 permits that, the plaintiff
claims, the Corps was poised to issue imminently. Id. According to the plaintiff, the EC Process
memoranda then "imposed substantive changes to the Section 404 permitting process by creating
a new level of review by [the] EPA and an alternate permitting pathway not contemplated by the
current regulatory structure.” Id. The plaintiff represents that the EC Process utilizes the Multi-
Criteria Integrated Resource Assessment ("MCIR Assessment™) to screen pending Section 404
permits and determine which of those pending permits will proceed for standard review by the
Corps and which will be subject to the EC process. Id. at 8. The plaintiff contends that once a

permit is designated for the EC Process, it faces a burdensome review process wholly different

4 The following facts are drawn from the allegations contained in the plaintiff's complaint and in the

plaintiff's memorandum supporting its motion for a preliminary injunction.
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than that contemplated by the Clean Water Act.® 1d. Ultimately, the EPA announced, in
September 2009, that through the MCIR Assessment it had identified 79 coal-related pending
Section 404 permits that would be subjected to the EC process. Id. at 9.

Then, in April 2010, the EPA released its Guidance Memorandum in which, the plaintiff
asserts, the EPA "made sweeping pronouncements regarding the need for water quality-based
limits" in Section 402 and 404 permits. 1d. The plaintiff maintains that the Guidance (1)
effectively established a region-wide water quality standard based on conductivity levels it
associated with adverse impacts to water quality, (2) was being used by the EPA to cause
indefinite delays in the permitting process, and (3) caused various permitting authorities to insert
the conductivity level into pending permits. Id. at 9-10. Further, the EPA used the Guidance to
reopen previously issued permits to impose the conductivity limit, which, the plaintiff alleges
"halt[s mining] projects in their tracks.” 1d. at 10-11. In contrast to the MCIR Assessment and
the EC process, which apply only to pending Section 404 permits, the Guidance covers both
Section 402 and 404 permits associated with surface mining projects in Appalachia. Defs.' Mem.
re: Dismiss at 17 n.7.

I11. The Defendants' Motion to Dismiss

A. Standard of Review

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides for the dismissal of claims
for which the complaint does not set forth allegations sufficient to establish the court's
jurisdiction over the subject matter of the claims presented. Fed. R. Civ. P. 12(b)(1). In deciding

a motion to dismiss challenging the Court's subject matter jurisdiction under Rule 12(b)(1), a

> The plaintiff alleges that the EC process adds a minimum of 60 days, and perhaps many months, to the

Section 404 review process.
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court "must accept as true all of the factual allegations contained in the complaint™ and draw all

reasonable inferences in favor of the plaintiff, Brown v. District of Columbia, 514 F.3d 1279,

1283 (D.C. Cir. 2008), but courts are "not required . . . to accept inferences unsupported by the
facts or legal conclusions that are cast as factual allegations.” Rann v. Chao, 154 F. Supp. 2d 61,
64 (D.D.C. 2001). Further, the "court may consider such materials outside the pleadings as it
deems appropriate to resolve the question whether it has jurisdiction in the case." Scolaro v.

D.C. Bd. of Elections & Ethics, 104 F. Supp. 2d 18, 22 (D.D.C. 2000). Ultimately, however, the

plaintiff bears the burden of establishing the Court's jurisdiction, Rasul v. Bush, 215 F. Supp. 2d
55, 61 (D.D.C. 2002), and where subject matter jurisdiction does not exist, “the court cannot

proceed at all in any cause.” Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94 (1998).

B. Legal Analysis

The federal defendants assert three separate but related jurisdictional grounds for
dismissal: (1) the lack of final agency action; (2) the plaintiff's claims are not ripe for review; and
(3) the plaintiff's lack of standing. The Court will address each argument in turn.

1. Final Agency Action

The APA limits judicial review to "final agency action for which there is no other
adequate remedy in court."” 5 U.S.C. § 704. In other words, finality is a "threshold question” that

determines whether judicial review is available. Fund for Animals, Inc. v. U.S. Bureau of Land

Mgmt., 460 F.3d 13, 18 (D.C. Cir. 2006). The Supreme Court has explained that, "[a]s a general
matter, two conditions must be satisfied for agency action to be final: First, the action must mark

the consummation of the agency's decision[-]Jmaking process," Bennett v. Spear, 520 U.S. 154,

177-78 (1997) (quotation marks omitted), and second, "the action must be one by which rights or
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obligations have been determined, or from which legal consequences will flow."® 1d. at 178
(quotation marks omitted).

Here, the federal defendants assert that none of the EPA's actions—the MCIR
Assessment, the EC Process, or the Guidance Memorandum—qualify as final agency action
within the meaning of the APA, and that the plaintiff's claims must therefore be dismissed.
Defs." Mem. re: Dismiss at 13. They maintain that the EPA used the MCIR Assessment to
screen permit applications as only the first of several steps in the permitting process, and that the
MCIR Assessment therefore did not mark the consummation of the decision-making process or
give rise to legal consequences. Id. at 14. The federal defendants similarly argue that neither the
EC Process nor the Guidance Memorandum mark the consummation of the decision-making
process or give rise to any legal obligations. Id. at 15, 17. Throughout their filings with the
Court, the federal defendants emphasize what seems to be their core finality argument: that the
EPA's actions are not final because they do not mark the grant or denial of the various permits at

issue. See id. at 15 (quoting Chem. Mfrs. Ass'n v. EPA, 26 F. Supp. 2d 180, 183 n.2 (D.D.C.

6 In deciding the question of finality, the Court must also assess the question of whether the EPA's actions

constitute a de facto legislative rule, promulgated in violation of the APA's notice and comment requirements. This
is so given the similarity between the second aspect of the finality assessment—uwhether the action gives rise to legal
obligations or is one from which legal consequences flow—and the standard for determining whether a challenged
action constitutes a regulation or a mere statement of policy—"whether the action has binding effects on private
parties or on the agency," Molycorp, Inc. v. EPA, 197 F.3d 543, 545 (D.C. Cir. 1999), or, in other words, "whether
the agency action binds private parties or the agency itself with the force of law," Gen. Elec. Co. v. EPA, 290 F.3d
377, 382 (D.C. Cir. 2002). Indeed, the District of Columbia Circuit has recognized the manner in which these
standards become interwined:

In order to sustain their position, appellants must show that the [challenged guidelines] either (1)
reflect "final agency action,” . . . or, (2) constitute a de facto rule or binding norm that could not
properly be promulgated absent the notice-and-comment rulemaking required by [the APA].
These two inquiries are alternative ways of viewing the question before the court. Although, if
appellants could demonstrate the latter proposition, they would implicitly prove the former,
because the agency's adoption of a binding norm obviously would reflect final agency action.

Ctr. for Auto Safety v. Nat'l Highway Traffic Safety Admin., 452 F.3d 798, 806 (D.C. Cir. 2006). Agency action,
however, can meet the first prong of the Bennett test without meeting the second. See, e.g., id. at 431 ("The
guidelines are nothing more than general policy statements with no legal force. . . . Therefore, the guidelines cannot
be taken as 'final agency action,' nor can they otherwise be seen to constitute a binding legal norm.").
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1998), where the Court stated: "the relevant question is not whether the action concludes a
decision[-]making process . . . but whether the action concludes the decision[-]making process"),
17 ("As with the [MCIR] Assessment and the EC Process, the Guidance does not mark the
consummation of the relevant decision[-] making process here, i.e., the review of permit
applications pursuant to the [Clean Water Act]. That process consummates in final agency
action only when a permit is issued, denied, or vetoed.").

The plaintiff counters that the federal "defendants' interpretation of finality is too
restrictive, as it encompasses only the last possible agency decision.” PL.'s Opp'n re: Dismiss at
24-25. 1t asserts that the issuance of the MCIR Assessment reflects the EPA's settled, final
position concerning how it would screen all pending Section 404 permit applications; that the
creation of the EC process reflects the settled, final position to establish an alternate permitting
framework, thus changing the legal landscape set forth in the 404(b)(1) guidelines; and that the
Guidance Memorandum marks the consummation of the decision-making process and has had
practical effects that have changed the legal obligations of the permitting authorities, i.e., the
Corps and the state regulators, and the plaintiff's members who are seeking permits. 1d. at 26-27.

The plaintiff points to both Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir,

2000), and CropL.ife America v. EPA, 329 F.3d 876 (D.C. Cir. 2003), as supporting its assertions

that the EPA's actions here constitute final agency action. In Appalachian Power, power

companies alleged that an EPA guidance document imposed unauthorized requirements on states
in connection with the operation of permit programs under the Clean Air Act. 208 F.3d at 1015.
There, as here, the EPA argued that the guidance was not subject to judicial review because it
was neither final agency action nor a binding legislative rule. 1d. at 1020. The District of

Columbia Circuit, however, disagreed, concluding that
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The short of the matter is that the guidance, insofar as relevant here, is
final agency action, reflecting settled agency position which has legal
consequences both for State agencies administering their permit programs
and for companies like those represented by petitioners who must obtain
[Clean Air Act] permits in order to continue operating.’

Id. at 1023. There was evidence in Appalachian Power that "State authorities, with EPA's

guidance in hand, [were] insisting on continuous opacity monitors,"” id., i.e., compliance with the
standards set forth in the guidance. Next, in CropL.ife, the District of Columbia Circuit
determined that an EPA directive, which had been published in a press release and changed the
established practice of relying on third-party studies, was a binding regulation. 329 F.3d at 876.
The court held that "the directive clearly establishe[d] a substantive rule declaring that third-
party human studies are now deemed immaterial in EPA regulatory decision[-]making," id. at
883, and further concluded that the "disputed directive concretely injures petitioners, because it
unambiguously precludes the agency's consideration of all third-party human studies, i.e., studies
that petitioners previously have been permitted to use to verify the safety of their products.” Id.
at 884.

The federal defendants argue that the EC Process memoranda here can be distinguished

from the actions in Appalachian Power and CropL.ife because the EC process memoranda are not

binding on their face and the EPA explicitly stated they were not binding. Defs.' Reply re:
Dismiss at 3-4. The federal defendants further attempt to distinguish the Guidance by pointing
out that it was issued as an interim document and clearly stated, on its face, that it would be

issued in final form in 2011. 1d. at 9-10. The federal defendants assert that the Court should

! The court acknowledged that the concluding paragraph of the guidance contained a disclaimer of sorts,

indicating that the policies set forth in the document were intended solely as guidance, did not represent final agency
action, and could not be relied upon to create enforceable rights, but then pointed out that "this language is
boilerplate; since 1991 EPA has been placing it at the end of all of its guidance documents." Appalachian Power,
208 F.3d at 1023.
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follow Gem County Mosquito Abatement District v. EPA, 398 F. Supp. 2d 1 (D.D.C. 2005), in

which the court held that an interim EPA guidance advising a county mosquito abatement entity
that it did not need an NPDES permit to apply pesticides to waters was not final agency action.
In Gem County, although believing it did not need one, the plaintiff nonetheless sought an
NPDES permit because it had been threatened with being sued and was then sued by organic
farmers who asserted that the pesticides used to abate the mosquitoes threatened their
certification as organic farms. 1d. at 4. The EPA advised the abatement entity that its position
that it did not need an NPDES permit was correct, which ultimately lead to dismissal of the case
due to the absence of a case or controversy, as both parties agreed that a permit was unnecessary.
Id. at 8. In its rejection of the plaintiff's argument that the interim guidance was a final rule, the
court found that the EPA had "made clear that the Interim Guidance was just that: interim
guidance on which public comment would be solicited and considered before issuing a final
interpretation and guidance. In its interim form, [the] guidance is interlocutory and does not
finally determine legal rights or obligations.” Id. at 11. The court did explain, however, that "the

finality' element is interpreted in a 'pragmatic way.™ Id. (quoting ETC v. Standard Oil Co. of

Cal., 449 U.S. 232, 239 (1980)). Drawing from its analysis of the case and controversy
prequisite to its authority to exercise jurisdiction in the matter, the court concluded: "To regard
EPA's interim guidance as final where it does not impose a legal obligation to obtain permits
would improperly and prematurely interfere with the process by which an agency reaches a final
position on maters committed to its discretion.” Gem Cnty, 398 F. Supp. 2d at 11. Therefore,
the Court's finality assessment seems to have had more to do with what had actually occurred in
response to the guidance—the preservation of the status quo—and not the mere fact that the EPA

had stated that the document it issued was interim and interlocutory.

10
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Here, because the agency actions more closely resemble those at issue in Appalachian

Power and CropL.ife than was the situation before the Court in Gem County, the MCIR

Assessment, the EC Process, and the Guidance Memorandum all meet the criteria of final agency
actions. The federal defendants' view of what amounts to finality is too narrow, as it is possible
for an agency to take final agency actions during a permit assessment process prior to actually
determining whether to grant or deny an application for a permit. Although the federal
defendants stress in their filings, and vigorously reiterated at the December 15, 2010 hearing,
that the MCIR Assessment, the EC Process, and the Guidance Memorandum impose no new
substantive requirements on permit applications, see, e.g., Defs' Mem. re: Dismiss at 18
(asserting that the "Guidance does not . . . establish any new standards that supplement or amend
the existing statutory and regulatory requirements™), it is clear to the Court that the EPA has
implemented a change in the permitting process.

It appears obvious on the current record that the MCIR Assessment reflects the EPA's
final decision to evaluate pending permits to determine whether they would undergo the EC

Process. As shown in Appalachian Power, a reworking of the permitting process gives rise to

legal consequences for companies that must obtain those permits to operate. 208 F.3d at 1023.
From the moment a permit is screened pursuant to the MCIR Assessment, the EPA seems to be
imposing an additional step to the permitting process that is not contemplated or set forth in the
404(b)(1) guidelines. This is also true for the EC Process itself. Again, like the documents at

issue in Appalachian Power, the EC Process Memoranda impose unequivocal requirements on

the exercise of regulatory authority regarding the pending permit applications.® Accordingly, as

8 For example, the June 11, 2009 EC Process Memorandum begins by explaining that the "EPA and the

Corps hereby establish a process for enhanced coordination.” PL.'s Pl Mot., Ex. 1 (June 11, 2009 Memorandum to
the Field on Enhanced Coordination Procedures) (emphasis added).

11
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in CropL.ife, the EC Process "reflects an obvious change,” 329 F.3d at 881, in the permitting
regime set forth in Section 404 of the Clean Water Act and in the regulations implementing that
provision. Thus, despite the fact that the 404(b)(1) guidelines provide that "[n]o modifications to
the basic application . . . of these [g]uidelines will be made without rulemaking . . . under the
[APA]", 40 C.F.R. 8 230.2(c), it seems quite apparent that the MCIR Assessment and the EC
Process enacted a change in the basic application of the permitting procedures for Section 404
permits. Accordingly, these changes to the statutorily established process give rise to the legal
consequences necessary to satisfy the second prong of the Bennett finality analysis.

While the Guidance Memorandum is perhaps a closer call than the MCIR Assessment
and the EC Process, it too, qualifies as final agency action because, despite the representation
that it is an interim document, it is nonetheless being applied in a binding manner and has been
implemented in its current version even though the EPA continues to receive comments about it.
Therefore, based on the record before the Court at this time, it appears that the EPA is treating
the Guidance as binding. See Pl.'s PI Mem. at 21 (quoting an EPA official as saying that the
"guidance stands" and "will continue to [be used to ensure] that mining permits issued in West
Virginia and other Appalachian states provide the protection required under federal law™). The
EPA official's statement can only be interpreted as reflecting the EPA's settled, final stance on its
current application of the Guidance Memorandum, even if this position may change at some
point in the future once the EPA promulgates a new version of the Guidance Memorandum. See

Appalachian Power, 208 F.3d at 1022 (noting that the "EPA may think that because the

Guidance . . . is subject to change, it is not binding and therefore not final action," but concluding
that "all laws are subject to change . . . . The fact that a law may be altered in the future has

nothing to do with whether it is subject to judicial review at the moment.").

12
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Thus, unlike the guidance in Gem County, which merely had the effect of preserving the
status quo, the Guidance Memorandum here has a practical impact on the plaintiff's members
seeking permits. In other words, despite the EPA's assertions that the Guidance Memorandum is
only an interim document, the Guidance Memorandum is being treated and applied in practice as
if it were final. The practical impact imposed upon permit applicants by the recent actions of the
EPA are sufficient to satisfy the Bennett finality test because the ™finality' element is interpreted

in a '‘pragmatic way." Gem Cnty, 398 F. Supp. 2d at 11 (quoting ETC v. Standard Oil Co. of

Cal., 449 U.S. 232, 239 (1980)); accord Nat'l Ass'n of Home Builders v. Norton, 415 F.3d 8, 15

(D.C. Cir. 2005) ("Finality resulting from the practical effect of an ostensibly non-binding
agency proclamation is a concept [this Circuit has] recognized in the past.") (citing Gen. Elec.
Co. v. EPA, 290 F.3d 377, 383 (D.C. Cir. 2002)).
2. Ripeness
"[R]epresent[ing] a prudential attempt to balance the interests of the court and the agency
in delaying review against the petitioner's interest in prompt consideration of allegedly unlawful

agency action," Florida Power & Light Co. v. EPA, 145 F.3d 1414, 1420-21 (D.C. Cir. 1998),

the ripeness doctrine requires courts to consider the framework set forth by the Supreme Court in

Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967). First, a court must "evaluate the

fitness of the issues for judicial decision.™ Fla. Power & Light, 145 F.3d at 1421 (quoting

Abbott Labs., 387 U.S. at 149). If a challenged decision is not "fit" for review, "the petitioner

must show 'hardship’ in order to overcome a claim of lack of ripeness." Fla. Power & Light, 145

F.3d at 1421. In assessing the fitness prong, courts evaluate "whether the agency action is final;

whether the issue presented for decision is one of law which requires no additional factual

13
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development; and whether further administrative action is needed to clarify the agency's

position."” Action Alliance of Senior Citizens v. Heckler, 789 F.2d 931, 940 (D.C. Cir. 1986).

The federal defendants assert that the plaintiff's claims should be dismissed because they
are not ripe for review. Defs." Mem. re: Dismiss at 19. Specifically, the federal defendants again
argue that the MCIR Assessment, the EC Process, and Guidance Memorandum are not final
agency actions, and further, that their review "outside the context of a specific permitting
decision would entangle the court in abstract considerations.” Id. at 21. The plaintiff in turn
again contends that the three actions at issue here constitute final agency actions and present
primarily, if not purely, legal questions for which further factual development in the context of a
specific permitting decision is unnecessary. PL.'s Opp'n re: Dismiss at 30, 34.

As explained above, based on the record currently before the Court, the MCIR
Assessment, the EC Process, and the Guidance all appear to constitute final agency actions.
Moreover, the claims raised by the plaintiff, i.e., whether the actions constitute legislative rules
and whether the EPA violated the notice and comment requirement of the APA, present purely

legal questions. See Cement Kiln Recycling Coal. v. EPA, 493 F.3d 207, 215 (D.C. Cir. 2007)

(explaining that it is "well-established that claims that an agency's action is . .. contrary to law
present purely legal issues . . . [s]o, too, do claims that an agency violated the APA by failing to
provide notice and opportunity for comment.”). The federal defendants' insistence on "specific
permitting decisions," Defs.' Mem. re: Dismiss at 21, echoes their argument that their actions
could not be final as they had not granted or denied any permits it has subjected to the EC
process. This, however, misses the point of the plaintiff's claim: that the process itself is
unlawful, and not simply any decisions that may result from the application of that process. See

PL.'s Opp'n re: Dismiss at 31 ("NMA's contention is that Defendants acted contrary to law in

14
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issuing the EC Process Memoranda, which unambiguously dictated that the memoranda—and
not existing regulations—would govern [pending] permit applications.”). Thus, no factual
developments would clarify these issues or assist the Court in evaluating the plaintiff's claims.

See Appalachian Power, 208 F.3d at 1023 n.18 ("Whether EPA properly instructed state

authorities to conduct sufficiency reviews of existing state and federal standards and to make
those standards more stringent if not enough monitoring was provided will not turn on the
specifics of any particular permit.”). Accordingly, the Court finds the plaintiff's claims ripe for
review on the defendants' dismissal motion.’
3. Standing
The irreducible constitutional minimum of standing contains three elements: (1) injury in

fact, (2) causation, and (3) the possibility of redress by a favorable decision. Lujan v. Defenders

of Wildlife, 504 U.S. 555, 560-61 (1992). These requirements apply whether an organization

asserts standing on its own behalf, or on behalf of its members. Havens Realty Corp. v.

Coleman, 455 U.S. 363, 378 (1982). "[A]t the pleading stage, general factual allegations of
injury resulting from the defendant's conduct may suffice, for on a motion to dismiss we presume
that general allegations embrace those specific facts that are necessary to support the claim.”
Bennett, 520 U.S. at 168 (internal quotations omitted).

The federal defendants assert that the plaintiff has failed to establish the requisite injury-
in-fact prong of the test for standing because it has not shown that its members have suffered a
particularized and concrete injury traceable to the MCIR Assessment, the EC Process, or the

Guidance Memorandum. Defs.' Mem. re: Dismiss at 30. They again rely on the fact that "none

S Because the Court, pursuant to the first element of the ripeness doctrine set forth by the Supreme Court in

Abbott Laboratories, 387 U.S. 136 (1967), and clarified by this Circuit in Florida Power & Light, 145 F.3d 1414
(D.C. Cir. 1998), concludes that the issues presented in this litigation are "fit" for review, it need not address the
second, hardship factor of the ripeness test. See Fla. Power & Light, 145 F.3d at 1421.

15



Case 1:10-cv-01220-RBW Document 32 Filed 01/14/11 Page 16 of 31

of the permit applications subject to the process has been denied by the Corps or vetoed by
EPA." Id. The federal defendants' acknowledge that the plaintiff "may allege procedural injury
based on its notice and comment claims," id., but assert that deprivation of a procedural right
without some concrete interest affected by the deprivation is insufficient to create standing. 1d.
The plaintiff, however, asserts that "being subject to this additional, illegal process is itself
sufficient injury for standing purposes,” PL.'s Opp'n re: Dimiss at 40, an injury which in turn is
"threatening the financial viability of proposed mining projects.” 1d. The plaintiff further alleges
that the delays in the permitting process its members have experienced are attributable to the EC
Process and that a favorable decision—declaring the EC Process and Guidance Memorandum
illegal—would redress the injuries its members are incurring. 1d. at 41-42.

The Court agrees that the procedural injury alleged by the plaintiff is more than just that
stemming from the claimed notice and comment violations. While the plaintiff does allege
notice and comment violations, its main point of contention is that the additional process created
by the EPA's actions has and will continue to cause its members "injury that is concrete and
particularized.” Id. at 39; see id. (asserting that the "EC Process Memoranda have allowed [the]
Defendants to restart and pause the clock with respect to Section 404 permit applications pending
on March 31, 2009, even in instances where [the] EPA did not comment during the Corps'
designated comment period"”). As noted above, on the record currently before the Court, it seems
clear that the EPA has imposed additional processes—the MCIR Assessment and the EC
Process—to the permitting procedures, and that these additional processes are not contemplated
or set forth in the 404(b)(1) guidelines. It also appears that the Guidance Memorandum is being
applied in a binding manner. There is therefore support for both the plaintiff's allegations of

injury in the form of notice and comment violation and, more importantly so far as standing is

16
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concerned, in the form of "additional, illegal process." Pl.'s Opp'n re: Dimiss at 39. Thus, on the
record currently before it, and in light of the fact that "at the pleading stage, general factual
allegations of injury resulting from the defendant's conduct may suffice,” Bennett, 520 U.S. at
168, the Court can and does conclude that at this stage of the proceedings the plaintiff's
allegations are sufficient to establish that it has standing to maintain this suit.

1VV. The Plaintiff's Motion for a Preliminary Injunction

A. Standard of Review

District courts have the power to grant preliminary injunctions under Rule 65 of the
Federal Rules of Civil Procedure. Fed. R. Civ. P. 65. As a general matter, preliminary
injunctions are "extraordinary"” forms of relief and should be granted sparingly. Mazurek v.
Armstrong, 520 U.S. 968, 972 (1997). "An injunction is designed to deter future wrongful acts,"

United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953), and thus, while past harm is relevant,

the ultimate inquiry remains "whether there is a real and immediate threat of repeated injury.”

D.C. Common Cause v. District of Columbia, 858 F.2d 1, 8-9 (D.C. Cir. 1988).

In evaluating a motion for preliminary injunctive relief, courts must balance: "(1) the
[movant's likelihood] of success on the merits; (2) the threat of irreparable injury in the absence
of an injunction; (3) the possibility of substantial harm to other interested parties from the

issuance of an injunction; and (4) the interests of the public." Wagner v. Taylor, 836 F.2d 566,

575 (D.C. Cir. 1987). Although a particularly strong showing on one factor may compensate for
a weak showing on one or more of the other factors, id. at 576, the movant must show that the

threat of irreparable harm is "likely," as opposed to just a "possibility.” Winter v. Natural Res.

Def. Council, Inc., 555 U.S. 7 (2008).
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B. Legal Analysis

1. Likelihood of Success on the Merits

Unsurprisingly, the plaintiff argues that it is likely to succeed on the merits of its claims.
The plaintiff first asserts that the EC Process Memoranda and the Guidance are legislative rules
that were promulgated in violation of the APA. Pl.'s PI Mem. at 12. The plaintiff further
maintains that the EPA has exceeded its statutory authority under the Clean Water Act, the
National Environmental Policy Act, and the APA. Id. at 24.

a. Whether The EPA's Actions are Legislative Rules

As previously noted, the standard for determining whether an agency pronouncement is a

legislative rule is very similar to the second element of the Bennett finality analysis. A

legislative rule is agency action that has "the force and effect of law." Appalachian Power, 208

F.3d at 1020. Such a rule "grant[s] rights, impose[s] obligations, or produce[s] other significant
effects on private interests;" "narrowly constrict[s] the discretion of agency officials by largely

determining the issue addressed"; and "[has] substantive legal effect.” Batterton v. Marshall, 648

F.2d 694, 701-02 (D.C. Cir. 1980). A rule that effectively amends a prior legislative rule is a

legislative, not an interpretative rule. Am. Mining Cong. v. Mine Safety & Health Admin., 995

F.2d 1106, 1112 (D.C. Cir. 1993). "[N]ew rules that work substantive changes . . . or major
substantive legal additions . . . to prior regulations are subject to the APA's procedures.” U.S.

Telecom Ass'n v. FCC, 400 F.3d 29, 34-35 (D.C. Cir. 2005) (citations omitted). If an agency

adopts a new position inconsistent with an existing regulation, or effects a substantive change in
the regulation, notice and comment are required. 1d. at 35.
As explained above in regard to the Court's finality analysis, based on the record

currently before the Court the MCIR Assessment, the EC Process Memoranda, and the Guidance
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Memorandum all appear to qualify as legislative rules because they seemingly have altered the
permitting procedures under the Clean Water Act by changing the codified administrative review
process. Thus, the MCIR Assessment, the EC Process, and the Guidance Memorandum all seem

to "effectively amend" the Clean Water Act's permitting process, Am. Mining Cong., 995 F.2d at

1112, and represent the EPA's adoption of a new position inconsistent with an existing

regulation. U.S. Telecom Ass'n, 400 F.3d at 34-35. The plaintiff has therefore established that it

is likely to succeed on the merits of its claim that the challenged EPA actions are legislative rules
that were adopted in violation of the APA's notice and comment requirements.

b. Whether The EPA Exceeded its Statutory Authority

Under the APA, courts must hold unlawful and set aside agency actions found to be in
excess of the agency's statutory jurisdiction, authority, or limitations. 5 U.S.C. 8 706(2)(C). To
determine whether an agency exceeded its statutory authority under the APA, the Court must

engage in the two-step inquiry adopted by the Supreme Court in Chevron U.S.A, Inc. v. Natural

Res. Def. Council, 467 U.S. 837 (1984). Under Chevron, if the text of a statute shows that

Congress has directly addressed the question at issue, then the court and the agency must give
effect to the clearly expressed intent of Congress. See id. at 842-43. If, however, the court
determines that an agency's enabling statute is silent or unclear with respect to the issue at hand,
the question for the court then becomes whether the agency's action is based on a permissible
construction of the statute. See id. at 843.

The plaintiff maintains that the EPA and the Corps are violating the plain language of the
Clean Water Act. Pl.'s PI Mem. at 25. Specifically, it alleges that the MCIR Assessment and the
EC Process Memoranda violate the congressional statutory division of authority between the two

agencies as set forth in Section 404 of the Clean Water Act because they improperly expanded
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the EPA's role in Section 404 permitting decisions. Id. Similarly, the plaintiff maintains that
the Guidance Memorandum requires permitting authorities to require adherence to the
conductivity levels designated in the Guidance Memorandum, thus resulting in the EPA
overstepping the authority it was granted under Section 303 of the Clean Water Act. 1d. at 28.
By promulgating this region-wide water quality standard and by applying it to Section 404
permits, in addition to Section 402 permits, the plaintiff asserts that the EPA has significantly
exceeded its statutory authority. Id. at 30-31.

The federal defendants respond that the Clean Water Act authorizes coordination
between the EPA and the Corps during the permit review process and expressly requires the
agencies to enter into an agreement to facilitate such coordination. Defs.' Pl Opp'n at 23. They
contend that nothing more than this has been done and assert that the Corps remains the final
decision-maker with respect to issuance of permits, subject only to the EPA's exercise of its
404(c) veto authority. 1d. at 24.

Again, for reasons that mirror its finality analysis, the Court finds the plaintiff's
arguments more persuasive and agrees that the plaintiff is likely to prevail on its claim that the
EPA has exceeded its statutory authority. As to the MCIR Assessment, the EPA, and only the
EPA, evaluates pending permits to determine if they will be subject to the EC Process. Pl.'s Pl
Mem. at 8. It seems clear, however, that Congress intended the EPA to have a limited role in the
issuance of Section 404 permits, and that nothing in Section 404 of the Clean Water Act gives
the EPA the authorization to develop a new evaluation or permitting process which expands its
role. Likewise, it seems clear that with the implementation of the Guidance Memorandum the
EPA has encroached upon the role carved out for the states under the Clean Water Act by setting

region-wide conductivity standards. In short, the EPA has modified the Section 404 permitting
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scheme, authority not granted to it under the Clean Water Act, and has similarly taken an
expansive role beyond what was afforded to it in determining Section 303 Water Quality
Standards. Accordingly, the plaintiff has also established that it will likely succeed in showing
that the EPA has exceeded its statutory authority under the Clean Water Act by adopting and
implementing the MCIR Assessment, the EC Process, and the Guidance Memorandum.

2. Threat of Irreparable Harm

A preliminary injunction should issue only when irreparable injury is likely to occur in

the absence of an injunction. See Brady Campaign to Prevent Gun Violence v. Salazar, 612 F.

Supp. 2d 1, 12 (D.D.C. 2009) (explaining that the Supreme Court in Winter rejected as sufficient
for the purpose of acquiring a preliminary injunction the plaintiff's showing of a "possibility" of
irreparable harm). The failure to demonstrate irreparable harm is "grounds for refusing to issue a
preliminary injunction, even if the other three factors entering the [preliminary injunction]

calculus merit such relief." Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297

(D.C. Cir. 2006). "[P]roving ‘irreparable’ injury is a considerable burden, requiring proof that the

movant's injury is 'certain, great and actual—not theoretical—and imminent, creating a clear and

present need for extraordinary equitable relief to prevent harm.™ Power Mobility Coal. v.

Leavitt, 404 F. Supp. 2d 190, 204 (D.D.C. 2005) (Walton, J.) (quoting Wis. Gas Co. v. FERC,

758 F.2d 669, 674 (D.C. Cir. 1985)) (emphasis in original). In this Circuit, it is "well settled that
economic loss does not, in and of itself, constitute irreparable harm.” Wis. Gas Go., 758 F.2d at
674. However, economic loss that threatens the survival of the movant's business can amount to

irreparable harm. Power Mobility Coal., 404 F. Supp. 2d at 204.

Here, the plaintiff asserts that its members face likely irreparable harm in three respects:

(1) its "small business members are likely to be driven out of business by the delays in permitting
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... resulting from the Guidance"; (2) its "members are likely to incur substantial economic
losses as a result of [additional] permit[ting] conditions being imposed under the Guidance
[Memorandum]"; and, (3) "the EC Process and Guidance [Memorandum] are impermissibly
interfering with the exercise of private property rights.” Pl.'s Pl Mem. at 35-36.

The federal defendants counter all three of these arguments. First, they point out that the
president of Best Coal, whose declaration the plaintiff offers to support its small business
argument, fails to satisfy the irreparable harm standard because it merely states that his
"company will be out of business within [eighteen] months if" it does not receive the requisite
mining permits. Defs.' Pl Opp'n at 30, 33. Second, the federal defendants assert that the alleged
economic losses identified by the plaintiff are "compliance costs," id. at 35, and that the plaintiff
has not demonstrated these costs threaten the survival of the plaintiff's member's businesses to
the degree required to overcome this Circuit's rule that economic losses do not constitute
irreparable harms. Id. at 35-36. Third, the federal defendants argue that a finding by this Court
that the type of environmental regulations at issue in this case amount to an infringement on
property rights would "create de facto irreparable harm across much of the field of
environmental regulation, given that environmental regulations often place conditions on the use
of private property.” Id. at 38-39. Lastly, the federal defendants contend that the plaintiff's
"delay in seeking injunctive relief, though not dispositive, can 'militate against a finding of

irreparable harm."™" 1d. at 40 (quoting Mylan Pharm., Inc. v. Shalala, 81 F. Supp. 2d 30, 44

(D.D.C. 2000)).
The Court agrees with the federal defendants' position that the plaintiff has not shown
that its small business members face irreparable harm in the form of certain or imminent

business closings due to delays in receiving permits caused by the Guidance Memorandum. In
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Power Mobility Coalition, a case in which a national association whose membership included

manufacturers and suppliers of motorized wheelchairs sought an injunction enjoining
enforcement of the Department of Health and Human Services regulations that changed the
reimbursement structure under Medicare for motorized scooters, 404 F. Supp. 2d at 192, this
Court held that the plaintiff had not demonstrated that the new regulation would cause any of its
members irreparable harm as a result of being forced out of business. 1d. at 205. There, this
Court considered a declaration from the president of one member company in which he stated
that "™if the new rule take[s] effect as planned . . . [it is anticipated] that Mr. Mobility will wind-
down its operations and stop doing business as a supplier of mobility equipment in [five or six

months].” Id. at 204 (quoting Declaration of Philip DeLernia). The Court determined that
because the plaintiff was "basically predicting that many of their claims for reimbursement”
would be denied, the "plaintiff's claim of imminent harm [was], at best, remote and speculative."
1d. at 205.

Here, as the federal defendants aptly recognize, the plaintiff's only support for its claim
that its small business members will be driven out of business by the permitting delays being
occasioned by the EPA's actions is the declaration of Randy Johnson, president of Best Coal,
Inc.’® Mr. Johnson asserts that

[o]ur company is in a crisis. We want to finish our [ten] year plan but we

are not mining the tonnage sufficient to support even our equipment

payments. We survived to this point in 2010 with cash from prior years

profit but that cash is now gone. We literally exist from week to week.

We have cost[s] that cannot be recovered if the NPDES and Section 404

permits are not issued. Today, we are mining every possible ton to pay our

employees, vendor bills, and bank note payments. If these permits are not
issued, we will be out of business within [eighteen] months.

10 Indeed, this small business argument consumes only two paragraphs of the plaintiff's 45-page

memorandum in support of its motion for a preliminary injunction, and is not mentioned whatsoever in its reply in
support of its motion for a preliminary injunction. See Pl.'s PI Mem. at 37.
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Pl.'s PI Mem., Ex. 4 (Declaration of Randy Johnson ("R. Johnson Decl.")) 1 19. Mr. Johnson
further maintains that (i) the company’s total lost revenue from 2009 and 2010 was nearly $6.7
million; (ii) the company laid off five of its twenty-eight employees; and (iii) the company will

likely need to lay off more employees and "'sell[] equipment to lower [its] cost[s] and loan debt
in the very near future.” PL.'s Pl Mem. at 37 (quoting R. Johnson Decl. § 18). Although, Mr.
Johnson claims that Best Coal has lost revenues totaling $6,686,751, Pl.'s Pl Mem., Ex. 4 (R.
Johnson Decl.) 1 18, he does not offer a projection of anticipated future losses, tie that to an
accounting of the company's current assets, or explain with any specificity how he arrived at the
conclusion that he would be forced out of business in eighteen months.

While Mr. Johnson's representations raise legitimate concerns about the current and

future health of his company, his declaration falls short of what is necessary to merit a finding of

irreparable harm. Much like the plaintiff in Power Mobility Coalition, the plaintiff here is

offering nothing more than a "predict[ion]" that is "at best, remote and speculative.” 404 F.
Supp. 2d at 205. Something more than Mr. Johnson's conclusory projection is necessary to show
that any of the plaintiff's small business members currently face certain, imminent business

closings. Accordingly, there is no "™clear and present need for extraordinary equitable relief to
prevent harm." Id. at 204 (quoting Wis. Gas Co., 758 F.2d at 674).

Likewise, the Court finds that the plaintiff has not shown to the degree required by law
that its members are likely to incur substantial economic losses as a result of the additional
permitting conditions imposed by the Guidance Memorandum. While it is true that "if a movant
seeking a preliminary injunction ‘will be unable to sue to recover any monetary damages against’

a government agency in the future because of, among other things, sovereign immunity, financial

loss can constitute irreparable injury,” PL's PI Mem. at 38 (quoting Brendsel v. Office of Fed.
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Hous. Enter. Oversight, 339 F. Supp. 2d 52, 66-67 (D.D.C. 2004), the fact that economic losses

may be unrecoverable does not absolve the movant from its "considerable burden™ of proving

that those losses are "'certain, great and actual." Power Mobility Coal., 404 F. Supp. 2d at 204

(quoting Wis. Gas Co., 758 F.2d at 674) (emphasis in original).

Although this Circuit has not specifically addressed the issue of how recoverability of
economic losses should fit into the irreparable harm analysis, this Court has confronted the issue
and repeatedly held that recoverability of the claimed losses is but one element for consideration.

First, in Bracco Diagnostics, Inc. v. Shalala, 963 F. Supp. 20 (D.D.C. 1997), a case in which

medical device manufacturers sought a preliminary injunction to enjoin FDA action, the Court
found that the "plaintiffs' greater financial costs, which are on-going, can never be recouped. Id.
at 29. The Court went on to find that while the injury to plaintiffs was 'admittedly economic,'
there [wa]s 'no adequate compensatory or other corrective relief' that [could] be provided at a

later date, tipping the balance in favor of injunctive relief.” 1d. (quoting Hoffmann-Laroche, Inc.

v. Califano, 453 F. Supp. 900, 903 (D.D.C. 1978)) (finding that "[t]he possibility that adequate
compensatory or other corrective relief will be available at a later date, in the ordinary course of

litigation, weighs heavily against a claim of irreparable harm™). In Bracco, however, the court

also determined that the plaintiffs had shown "two primary sources of non-speculative, on-going,
and imminent harm.” 963 F. Supp. at 28-29. Next, although this Court held in Feinerman that
"where . . . the plaintiff in question cannot recover damages from the defendant due to the
defendant's sovereign immunity, . . . any loss of income suffered by the plaintiff is irreparable

per se," Feinerman v. Bernandi, 558 F. Supp. 2d 36, 51 (D.D.C. 2008) (Walton, J.) (emphasis in

original), the Court also recognized that "the alleged injury must be of such imminence that there

is a clear and present need for equitable relief to prevent irreparable harm.” 1d. at 50 (quoting

25



Case 1:10-cv-01220-RBW Document 32 Filed 01/14/11 Page 26 of 31

Wis. Gas Co., 758 F.2d at 674). Lastly, in Sherley v. Sebelius, 704 F. Supp. 2d 63 (D.D.C.

2010), a case in which the plaintiffs sought to enjoin the Department of Health and Human
Services from applying National Institute of Health guidelines regarding the funding of medical
research that used embryonic stem cells, the Court concluded "[t]here is no after-the-fact remedy
for this injury because the Court cannot compensate plaintiffs for their lost opportunity to receive
funds . . .. Accordingly, plaintiffs would suffer irreparable injury in the absence of the
injunction.” 1d. at 72. However, earlier in its opinion, the court noted that "[f]irst . . . the alleged
injury must be of 'such imminence that there is a 'clear and present need' for equitable relief to

prevent irreparable harm . . . . [and s]econd, the plaintiff's injury 'must be beyond remediation.

1d. (quoting Wis. Gas Co., 758 F.2d at 674) (emphasis in original). Bracco, Feinerman, and

Sherley demonstrate that recoverability of monetary losses can, and should, have some influence
on the irreparable harm calculus, but that recoverability is but one factor the court must consider
in assessing alleged irreparable harm in the form of economic losses. In other words, the mere
fact that economic losses may be unrecoverable does not, in and of itself, compel a finding of
irreparable harm.™

If a plaintiff has shown that financial losses are certain, imminent, and unrecoverable,

then the imposition of a preliminary injunction is appropriate and necessary; here, however, the

1 Moreover, the Tenth Circuit case cited by the plaintiff in its memorandum supporting its motion for a

preliminary injunction seems to confirm this conclusion. Although the court in Chamber of Commerce v.
Edmondson, 594 F.3d 742, 770-71 (10th Cir. 2010), found that "imposition of monetary damages that cannot later
be recovered for reasons such as sovereign immunity constitutes irreparable injury," it cited as authority for that
finding an earlier Tenth Circuit case which determined that "[a]n irreparable harm requirement is met if a plaintiff
demonstrates a significant risk that he or she will experience harm that cannot be compensated after the fact by
monetary damage." Id. at 771 (quoting Greater Yellowstone Coal. v. Flowers, 321 F.3d 1250, 1258 (10th Cir.
2003)) (emphasis added). Edmondson can be further distinguished from the plaintiff's situation in this case because
it dealt with the actual imposition of fines on businesses that failed to comply with a state law on the employment of
illegal immigrants, i.e., the actual payment of money by the plaintiff to the authority from which it was then
unrecoverable, whereas here, the plaintiff claims that the injury is economic loss due to (1) delay in continuing or
starting mining projects, and (2) in one instance, the cost of conducting additional tests to comply with the
Guidance.
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plaintiff has not demonstrated the certainness or the imminence of any of its members' losses. In
fact, and perhaps most importantly to this discussion of the role of recoverability in the
irreparable harm calculus, the plaintiff has not even shown that the losses are wholly
unrecoverable. While the plaintiff has correctly asserted that it cannot recover economic losses
in the form of money damages from the EPA and the Corps due to sovereign immunity, the
plaintiff has not demonstrated how or why these losses cannot ultimately be recovered if and
when the mining projects in question are permitted to proceed. See Defs.' Pl Surreply at 4
(recognizing that the Higgins Declaration, Pl.'s Opp'n re: Dismiss, Ex. 24 (Declaration of James
C. Higgins ("Higgins Decl.") 1 9, itself asserts that the resolution of this case in favor of the
plaintiff would allow reinstatement of his company's mining plans, and arguing that this would
allow the company to recoup all or most of the alleged lost revenue).*?

Nonetheless, even assuming arguendo that the purported losses are totally beyond
remediation, the plaintiff has still not shown that they are imminent or certain. The Court has no
reason to doubt Mr. Higgins's assertion that the "coal mined from the Paynter Branch South
Mine could have produced revenues of about $189 million at today's current sales price,” Pl.'s
Opp'n re: Dismiss, Ex. 24 (Higgins Decl.) { 8, or his statement that "other costs . . . as a result of
[the decision to forego the removal of the coal reserves at Paynter Branch South Mine] include
the costs of relocating two spreads of equipment, . . . the relocation of about 20 employees to

other mines[,] and the severing of about 20 employees,” id., Ex. 24 (Higgins Decl.) { 8. These,

12 Mr. Higgins is the Chief Engineer for Simmons Fork Mining, Inc. and provides services to Paynter Branch

Mining, which operates the Paynter Branch South Mine in West Virginia and whose Section 404 permit application
is one of those subject to review under the EC Process. Pl.'s Opp'n re: Dismiss, Ex. 24 (Higgins Decl.) 111, 5. Mr.
Higgins asserts that since January 2010, Paynter Branch Mining has gathered water quality data in an attempt to
meet the conductivity level set forth in the Guidance, an endeavor that has cost it $114,000. Id., Ex. 24 (Higgins
Decl.) 1 7. Mr. Higgins further maintains that the permitting delays have rendered infeasible proceeding with the
Paynter Branch South Mine project, forcing Paynter Branch Mining to forego the retrieval of coal reserves from that
mine. Id., Ex. 24 (Higgins Decl.) 1 8.
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however, are examples of past harm, resulting from a decision made before this case ever
reached this Court. Mr. Higgins does not provide any information on currently planned or future
projects in jeopardy or at risk of incurring losses.*® While the plight of the workers allegedly
fired by Paynter Branch Mining purportedly due to the delay in the permitted process is
unfortunate, that does not change the fact that "the purpose of an injunction is the prevent future

violations." W.T. Grant Co., 345 U.S. at 633 (emphasis added). Thus, while past harm is

relevant, the ultimate inquiry remains, "'whether there is a real and immediate threat of repeated

injury." District of Columbia Common Cause, 858 F.2d at 8-9 (quoting O'Shea v. Littleton, 414

U.S. 488, 496 (1974) (emphasis added). Accordingly, whether or not they may ultimately be
recovered, the plaintiff has not shown that there is a threat of future substantial losses that
warrant the imposition of the "extraordinary” remedy of injunctive relief. Mazurek, 520 U.S. at
972.

To conclude its examination of the plaintiff's allegations of irreparable harm, the Court
need merely state that it agrees with the federal defendants that the plaintiff's argument that the
EC Process and Guidance are impermissibly interfering with the exercise of private property
rights is "baseless." Defs.' Pl Opp'n at 38. Indeed, the cases relied upon by the plaintiff do not
support a finding that enforcement of the type of environmental regulations at issue here qualify

as an infringement on the property interests of the plaintiff's members. See RoDa Drilling Co. v.

Siegal, 552 F.3d 1203, 1211 (10th Cir. 2009) (finding that the record clearly established that

B The same is true of the re-mining projects described in the declaration of William Wells, the Vice President

of United Coal Company. Pl.'s Pl Mem., Ex. 9 (Declaration of William Wells, Jr.) 1 25-26. But even assuming,
for the sake of argument, that Mr. Wells had identified pending future losses, it is unclear that the losses would be of
the magnitude required in this Circuit to warrant the imposition of injunctive relief, i.e., the losses would threaten
the survival of the business. See Power Mobility Coal., 404 F. Supp 2d at 204 (observing that only economic loss
that threatens the survival of a movan'ts business amounts to irreparable harm); Defs.' Pl Opp'n at 36 & 36 n.20
(noting that although the Wells declaration does not provide a numeric figure or describe the losses purportedly
suffered from the decision to forego the reclamation project, United Coal's revenues totaled more than $500 million
in 2008).
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RoDa was being denied its right to interest in its real property because it had been "denied
unfettered ownership™ due to the defendant's refusal to transfer record title, and concluding that
"while being denied record title, RoDa simply cannot participate in the everyday operations of its

own interests, and the damages arising from that are incalculable"); Pelfresne v. Village of

Williams Bay, 865 F.2d 877, 883 (7th Cir. 1989) (in a suit seeking to bar demolition of buildings
on the plaintiff's land, the court noted that "[a]s a general rule, interference with the enjoyment or
possession of land is considered irreparable [because] land is viewed as a unique commaodity for
which monetary compensation is an inadequate substitute,” but found that a similar rule should
not necessarily apply to buildings located on a piece of real estate as buildings, unlike land, can
be repaired or replaced). Clearly, these two cases do not present issues even remotely
comparable to those presented in this case.

While the plaintiff's assertion that a preliminary injunction "in this case will do nothing
more than restore the regulatory environment that existed prior to the unlawful application of the
EC Process and the Guidance to coal mining operations,” PL.'s Pl Mem. at 41, may be true, the
fact remains that the plaintiff has made an inadequate showing of irreparable harm. The issuance
of a preliminary injunction to "restore" the previously existing regulatory environment would not
be in line with the purposes of injunctive relief, as the ultimate inquiry would still remain

"whether there is a real and immediate threat of repeated injury.” D.C. Common Cause, 858

F.2d at 8-9.

3. Possibility of Substantial Harm to Other Interested Parties

Having concluded that a showing of irreparable harm is lacking, it is not necessary to

engage in a lengthy discussion of the remaining two factors, see Chaplaincy of Full Gospel

Churches, 454 F.3d at 297 (holding that the failure to demonstrate harm provides “grounds for
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refusing to issue a preliminary injunction, even if the other three factors entering the [preliminary
injunction] calculus merit such relief"), and the Court will therefore address them only briefly.
See id. at 304-05 (observing that "[i]t is of the highest importance to a proper review of the
action of a court in granting or refusing a preliminary injunction that there should be fair
compliance with [Federal Rule of Civil Procedure] 52(a)," which provides that when denying a
preliminary injunction a district court "shall . . . set forth the findings of fact and conclusions of
law which constitute the grounds of its action.” Fed. R. Civ. P. 52(a)).

The plaintiff maintains that a preliminary injunction in this case will not harm the federal
defendants or the defendant intervenors as it "will do nothing more than restore the regulatory
environment that existed prior to the" MCIR Assessment, the EC Process, and the Guidance
Memorandum. Pl.'s Pl Mem. at 41. Both the federal defendants and the defendant intervenors,
on the other hand, assert that "significant environmental interests are at stake here." Defs.' Pl
Opp'n at 41. While it may be true that the challenged EPA actions were "designed to
significantly reduce the harmful environmental consequences of Appalachian surface coal
mining operations, while ensuring that future mining remains consistent with federal laws," id.,
these environmental interests—the actual environmental impact of surface mining—are not
currently before the Court. It may well be the case that the MCIR Assessment, the EC Process,
and the Guidance Memorandum are necessary to protect the environment, especially considering
the assertion made by counsel for the defendant intervenors that the substantive requirements of
the Clean Water Act were essentially ignored by the prior Administration, but the Court need not
make that assessment now. Whether the current or the prior Administration's actions are in
compliance with the APA and the Clean Water Act is an inquiry that can be left for another day.

And the most the Court can say about whether other interested parties would be harmed by the
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issuance of an injunction is that none of the parties before the Court, based on the record
currently before it, have made a sufficiently compelling case to tip the scales in their favor.

4. The Interests of the Public

The plaintiff maintains that a preliminary injunction is in the public interest as it would
protect "the integrity of the administrative regulatory process™ and because the public has a
strong interest in developing domestic sources of energy and job growth. Pl.'s Pl Mem. at 42-43.
On the other hand, the federal defendants assert that the public interest is served by allowing the
Corps and the EPA to complete their review and consideration of permit applications in a
thoughtful and considered manner. Defs.' Pl Opp'n at 42. The Court, however, finds neither of
these arguments determinative of whether preliminary injunctive relief should be granted in this
case.

V. Conclusion
For the above reasons, the federal defendants' motion to dismiss and the plaintiff's motion

for a preliminary injunction are both DENIED.**

/sl
Reggie B. Walton
United States District Judge

1 The Court has issued a contemporaneous Order consistent with this Memorandum Opinion.
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Macara To Joel Corona
Lousberg/DC/USEPA/US

01/19/2011 02:28 PM

cCc Matthew Klasen

bcc

Subject Fw: WPS help? -- Fw: OSM request for EPA's
CWA/economic assistance on stream protection rule
(volunteers?)

Joel - I'm interested in your reaction/thoughts to the email string below.

Macara

From: Matthew Klasen/DC/USEPA/US

To: Macara Lousberg/DC/USEPA/US@EPA

Cc: Gregory Peck/DC/USEPA/US@EPA, Denise Keehner/DC/USEPA/US@EPA

Date: 01/19/2011 09:30 AM

Subject: WPS help? -- Fw: OSM request for EPA's CWA/economic assistance on stream protection rule

(volunteers?)

Hi Macara,

| sent the following note around to a cross-OW (and OGC) group that's working to review the Office of
Surface Mining's stream protection rule,

—

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency

Office of Water (I10)

202-566-0780

cell (202) 380-7229

----- Forwarded by Matthew Klasen/DC/USEPA/US on 01/19/2011 09:26 AM -----

From: Matthew Klasen/DC/USEPA/US

To: Brian Frazer/DC/USEPA/US@EPA, Elaine Suriano/DC/USEPA/US@EPA, Jim
Pendergast/DC/USEPA/US@EPA, Js Wilson/DC/USEPA/US@EPA, Justin
Wright/DC/USEPA/US@EPA, Ross Geredien/DC/USEPA/US@EPA, Sharmin
Syed/DC/USEPA/US@EPA, Timothy Landers/DC/USEPA/US@EPA, Christopher
Hunter/DC/USEPA/US@EPA

Cc: David Evans/DC/USEPA/US@EPA, Denise Keehner/DC/USEPA/US@EPA, Gregory
Peck/DC/USEPA/US@EPA, MichaelG Lee/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA

Date: 01/09/2011 08:19 PM

Subject: OSM request for EPA's CWA/economic assistance on stream protection rule (volunteers?)



Thanks,
Matt

ATTACHMENIREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

Matthew Klasen---11/26/2010 12:29:41 PM---Hi everyone,

From: Matthew Klasen/DC/USEPA/US
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ATTACHMENT REDACTED - DELIBERATIVE


To: Gregory Peck/DC/USEPA/US@EPA, Jim Pendergast/DC/USEPA/US@EPA, Ross
Geredien/DC/USEPA/US@EPA, Timothy Landers/DC/USEPA/US@EPA, Elaine
Suriano/DC/USEPA/US@EPA, Justin Wright/DC/USEPA/US@EPA, MichaelG
Lee/DC/USEPA/US@EPA, Kevin Minoli/DC/USEPA/US@EPA, Brian Frazer/DC/USEPA/US@EPA,
Sharmin Syed/DC/USEPA/US@EPA, Js Wilson/DC/USEPA/US@EPA, Denise
Keehner/DC/USEPA/US@EPA, David Evans/DC/USEPA/US@EPA

Date 11/26/2010 12:29 PM
Subject: FY1: Key conclusions from OSM's draft stream protection rule reg impact analysis
Hi everyone,

Thanks,



Matt

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229



Matthew To Gregory Peck, Karyn Wendelowski, Kevin Minoli
Klasen/DC/USEPA/US

01/19/2011 03:47 PM

cc
bcc

Subject Fw: Draft Spring Branch Documents

FYI -- here's the draft letter on the Spring Branch ECP project in WV, which Region 3 discussed on
yesterday morning's call.

Brian should be following up with an update on where this is in the process. I'll start taking a look now and
send along any comments | have to this group.

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency

Office of Water (10)

202-566-0780

cell (202) 380-7229

----- Forwarded by Matthew Klasen/DC/USEPA/US on 01/19/2011 03:46 PM -----

From: Brian Frazer/DC/USEPA/US

To: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/19/2011 03:45 PM

Subject: Fw: Draft Spring Branch Documents

Matt - As discussed, attached is the Spring Branch briefing paper and draft letter. | will check with BT to
find out where we are in the review process.

bf
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Brian M. Frazer, Chief

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1652

From: Jessica Martinsen/R3/USEPA/US

To: Brian Topping/DC/USEPA/US@EPA

Cc: Brian Frazer/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Allison
Graham/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA

Date: 01/12/2011 04:08 PM

Subject: Draft Spring Branch Documents

Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.



ATTACHMENIREDACTED- DELIBERATIVE

Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc  SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc

Jessica Martinsen

U.S. EPA Region llI

Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA 19103
215-814-5144 (office)
215-814-2783 (fax)
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Jim To Kristie Moore, Robert Brown
Pendergast/DC/USEPA/US

cc Brian Frazer, Christopher Hunter
01/19/2011 04:20 PM

bcc
Subject Re: Weekly Budget and Strategic Plan Update

Kristie -- This completes the suite of Q&As owed by WD to you.
Chris & Brian -- | cut and pasted from the Spruce press release and summary statement.
Jim Pendergast
Associate Director, Wetlands Division (MC 4502T)
Wetlands Division, Oceans & Watersheds, OW
US EPA
202-566-0398 (phone)

ATTACHMENITREDACTED- DELIBERATIVE

Kristie Moore FY12 President's Budget -- Revised Program Pr... 01/10/2011 08:05:07 AM
From: Kristie Moore/DC/USEPA/US
To: Yu-Ting Guilaran/DC/USEPA/US@EPA, Christopher Zabawa/DC/USEPA/US@EPA, Darrell

Brown/DC/USEPA/US@EPA, Sharon-E Hayes/DC/USEPA/US@EPA, John
McShane/DC/USEPA/US@EPA, Betsy Valente/DC/USEPA/US@EPA, Bernicel
Smith/DC/USEPA/US@EPA, Nell Orscheln/DC/USEPA/US@EPA, Jim
Pendergast/DC/USEPA/US@EPA

Cc: Robert Brown/DC/USEPA/US@EPA, Barbara Chancey/DC/USEPA/US@EPA, Tanya
Code/DC/USEPA/US@EPA, Benita Best-Wong/DC/USEPA/US@EPA, Joe
Piotrowski/R3/USEPA/US@EPA

Date: 01/10/2011 08:05 AM

Subject: Weekly Budget and Strategic Plan Update

FY12 President's Budget - Revised Program Project Fact Sheets (PPFS) -- Due COB Today

On Friday afternoon we received our final budget numbers from OCFO. For Programs that were
impacted my the passback decisions, please try to get your revised PPFS to Bob and me by COB today.
Thank you for those we've already received.

FY12 President's Budget Q&As -- Due January 19 or January 26

Bob sent out a request for Press Conference and Hearing fact sheets. Please plan to send your 1-page
Q&A to Bob and me by January 19 if you're Q&A is for the Press Conference/Administrator's briefing
book or by January 26 if your Q&A is for an up-coming hearing. ("Action -- 10:00 1/6 & COB 1/19 -- FY12
Budget Press Conference and Hearing Preparations"). Below is a list of fact sheets we are expecting:

Administrator/Press Conference -- Due 1/19:

*319 -- decrease of funding.

*319 -- What is the impact of the new requirement (still haven't received policy guidance from OW to see if
this requirement is still included.)

*MRB -- decrease in funding

*MTM -- What is EPA doing in its Clean Water Act review of coal mining to ensure that energy and
economic goals are met while protecting the environment?

*MTM -- What is the status of EPA's veto of the Spruce No. 1 Mine permit?

Hearing Q&A -- Due 1/26:
*Chesapeake Bay TMDL (coordinating with Region 3)
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*MRB -How is EPA responding to the need to reduce nutrient loads from the Mississippi River Basin?
*SF Bay -- SF Bay vs. Estuary (Region is preparing this Q&A)

*SF Bay -- Pace of obligating $s (Region is preparing this Q&A)

*SWANCC/Rapanos -- What regulatory or other action EPA is in the process of taking or could consider
taking in response to SWANCC and Rapanos decisions?

*SWANCC/Rapanos -- What waters remain protected under the Clean Water Act (CWA) after the
Supreme Court's 2001 SWANCC and 2006 Rapanos decisions that have limited the scope of waters of
the U.S.?

*Fill Rule --Changes to Fill Rule

*Lake C -- Status of TMDL (Region is preparing this Q&A)

*Lake C -- Do issues remain regarding the award of grants to support Lake Champlain activities? (Region
is preparing this Q&A)

*LIS EIS -- OCPD and Region coordinate on this Q&A

*NOP -- What is EPA doing to implement its roles as part of the National Ocean Council?

*Puget Sound -- What is the status of awarding previous years' Puget Sound funding? (Region is
preparing this Q&A)

*CCS & MPRSA -- 7?7



Jim To Tanya Code
Pendergast/DC/USEPA/US

01/19/2011 04:24 PM

cc
bcc

Subject Re: Action: Q&As for LPJ at SEPW hearing on Feb 2 - due
tomorrow

And here is Spruce Mine

ATTACHMENTREDACTED- DELIBERATIVE
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Matthew To Cliff Rader
Klasen/DC/USEPA/US

01/19/2011 05:18 PM

cc
bcc

Subject Fw: Draft Spring Branch Documents

Let me know if you have any thoughts. Brian is going to get back to me about where things are in the
review process, after he talks to some folks.

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (I10)

202-566-0780

From: Brian Frazer/DC/USEPA/US

To: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/19/2011 03:45 PM

Subject: Fw: Draft Spring Branch Documents

Matt - As discussed, attached is the Spring Branch briefing paper and draft letter. | will check with BT to
find out where we are in the review process.

bf
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Brian M. Frazer, Chief

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1652

From: Jessica Martinsen/R3/USEPA/US

To: Brian Topping/DC/USEPA/US@EPA

Cc: Brian Frazer/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Allison
Graham/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA

Date: 01/12/2011 04:08 PM

Subject: Draft Spring Branch Documents

Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.
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Jessica Martinsen ATTACHMENTSREDACTED- DELIBERATIVE

U.S. EPA Region llI

Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA 19103
215-814-5144 (office)
215-814-2783 (fax)
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Gregory Peck/DC/USEPA/US To Matthew Klasen
01/20/2011 12:05 PM cc Kevin Minoli, Karyn Wendelowski, MichaelG Lee
bcc

Subject Re: Fw: Draft Spring Branch Documents

Matt:
I've attached some minor edits to both documents.

Thanks !
ATTACHMENTSREDACTED- DELIBERATIVE

Greg

Gregory E. Peck

Chief of Staff

Office of Water

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

202-564-5778

Matthew Klasen Sorry, | knew that Mike was the right person, but... 01/20/2011 10:37:37 AM
From: Matthew Klasen/DC/USEPA/US
To: Kevin Minoli/DC/USEPA/US@EPA
Cc: Gregory Peck/DC/USEPA/US@EPA, Karyn Wendelowski/DC/USEPA/US@EPA, MichaelG
Lee/DC/USEPA/US@EPA
Date: 01/20/2011 10:37 AM
Subject: Re: Fw: Draft Spring Branch Documents

Sorry, | knew that Mike was the right person, but I'm still on Kevin-Karyn autopilot from Spruce.

Attached are my comments on both the Spring Branch briefing paper and the letter.
. My edits are primarily designed for clarity, and a lot of it is rearranging the briefing

paper and the letter so it makes more sense.



Jmorga08
Typewritten Text
ATTACHMENTS REDACTED - DELIBERATIVE

tlande02
Typewritten Text


.

Thanks,
Matt

[attachment "Mining_ECP_Briefing Paper_SpBrNo3 1-11-11 - mk.doc" deleted by Gregory
Peck/DC/USEPA/US] [attachment "SpBrNo3 end of 60 day letter 1-11-11 JMedits - mk.doc" deleted by
Gregory Peck/DC/USEPA/US]

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

Kevin Minoli Thanks. Mike actual does our permit specific re... 01/19/2011 06:51:18 PM
From: Kevin Minoli/DC/USEPA/US
To: Gregory Peck/DC/USEPA/US@EPA
Cec: Matthew Klasen/DC/USEPA/US@EPA, Karyn Wendelowski/DC/USEPA/US@EPA, MichaelG
Lee/DC/USEPA/US@EPA
Date: 01/19/2011 06:51 PM
Subject: Re: Fw: Draft Spring Branch Documents

Thanks. Mike actual does our permit specific reviews (we decided today we need an OGC 404 cheat
sheet because our divisions are confusing), but we would be happy to talk tomorrow.

Gregory Peck Thanks Matt. Karyn/Kevin i RN - 01/19/2011 05:10:15 PM
From: Gregory Peck/DC/USEPA/US
To: Matthew Klasen/DC/USEPA/US@EPA
Cec: Karyn Wendelowski/DC/USEPA/US@EPA, Kevin Minoli/DC/USEPA/US@EPA
Date: 01/19/2011 05:10 PM
Subject: Re: Fw: Draft Spring Branch Documents
Thanks Matt.

Karyn/Kevin -

Gregory E. Peck

Chief of Staff

Office of Water

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.



Washington, D.C. 20460

202-564-5778

Matthew Klasen FYI -- here's the draft letter on the Spring Branch... 01/19/2011 03:47:58 PM
From: Matthew Klasen/DC/USEPA/US
To: Gregory Peck/DC/USEPA/US@EPA, Karyn Wendelowski/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA
Date: 01/19/2011 03:47 PM
Subject: Fw: Draft Spring Branch Documents

FYI -- here's the draft letter on the Spring Branch ECP project in WV, which Region 3 discussed on
yesterday morning's call.

Brian should be following up with an update on where this is in the process. I'll start taking a look now and
send along any comments | have to this group.

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency

Office of Water (10)

202-566-0780

cell (202) 380-7229

----- Forwarded by Matthew Klasen/DC/USEPA/US on 01/19/2011 03:46 PM -----

From: Brian Frazer/DC/USEPA/US

To: Matthew Klasen/DC/USEPA/US@EPA
Date: 01/19/2011 03:45 PM

Subject: Fw: Draft Spring Branch Documents

Matt - As discussed, attached is the Spring Branch briefing paper and draft letter. | will check with BT to
find out where we are in the review process.

bf
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Brian M. Frazer, Chief

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1652

From: Jessica Martinsen/R3/USEPA/US

To: Brian Topping/DC/USEPA/US@EPA

Cc: Brian Frazer/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Allison
Graham/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA

Date: 01/12/2011 04:08 PM

Subject: Draft Spring Branch Documents




Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.

[attachment "Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc" deleted by Gregory
Peck/DC/USEPA/US] [attachment "SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc" deleted by
Gregory Peck/DC/USEPA/US]

Jessica Martinsen

U.S. EPA Region llI

Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA 19103
215-814-5144 (office)
215-814-2783 (fax)



Greg Pond/R3/USEPA/US To Cynthia Stahl
01/20/2011 01:31 PM cc Jennifer Fulton, Louis Reynolds, Margaret Passmore

bece

Subject Re: some aquatic resources questions and data questions

oops, | had lat/long on the bio tab, but left it out on the chemistry tab. Here is the corrected file.

WFPF (DEP) data for Cynthia.xls

Greg Pond

Office of Monitoring and Assessment

U.S. EPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0243

(f) 304-234-0260

pond.greg@epa.gov

Website: http://epa.gov/reg3esd1/3ea50.htm

Cynthia Stahl Thanks Greg! You ARE the man! ||| N 01/20/2011 12:40:03 PM
From: Cynthia Stahl/R3/USEPA/US
To: Greg Pond/R3/USEPA/US@EPA
Cc: Jennifer Fulton/R3/USEPA/US@EPA, Louis Reynolds/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA
Date: 01/20/2011 12:40 PM
Subject: Re: some aquatic resources questions and data questions

Thanks Greg! You ARE the man!

AND, | will work on getting a videoconference set up for Wed and Thursday if possible. Thanks. Cynthia

Cynthia H. Stahl, Ph.D.
Environmental Scientist
phone: 215-814-2180

fax: 215-814-5718

email: stahl.cynthia@epa.gov



Mailing address:

3EA10
U.S. Environmental Protection Agency Region Il
1650 Arch Street
Philadelphia, PA 19103
Greg Pond Cynthia--Im hoping we can do a video conferenc... 01/20/2011 11:21:25 AM
From: Greg Pond/R3/USEPA/US
To: Cynthia Stahl/R3/USEPA/US@EPA
Cc: Louis Reynolds/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA, Jennifer
Fulton/R3/USEPA/US@EPA
Date: 01/20/2011 11:21 AM
Subject: Re: some aquatic resources questions and data questions

Cynthia--Im hoping we can do a video conference.

cc:ing and bringing Jen Fulton into the loop.

Greg Pond

Office of Monitoring and Assessment

U.S. EPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0243

(f) 304-234-0260

pond.greg@epa.gov

Website: http://epa.gov/reg3esd1/3ea50.htm

Cynthia Stahl creo, ISHENEGEGEGEEEEEEEEEEE 01/20/2011 10:50:53 AM

From: Cynthia Stahl/R3/USEPA/US
To: Greg Pond/R3/USEPA/US@EPA

Cec: Louis Reynolds/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA
Date: 01/20/2011 10:50 AM

Subject: Re: some aquatic resources questions and data questions

Gre

can have a more detailed discussion next WWed about that. en | get out of this training today,
set up the logistics for next Wed. If you guys have video conferencing capability, that may actually be

best (although | told John F that we could just do phone and webinar) -- but | have to check whether our
equipment is available here. C

Cynthia H. Stahl, Ph.D.



Environmental Scientist
phone: 215-814-2180

fax: 215-814-5718

email: stahl.cynthia@epa.gov

Mailing address:

3EA10

U.S. Environmental Protection Agency Region I
1650 Arch Street

Philadelphia, PA 19103

Greg Pond Thanks Lou. [ISIINGEEEEE 01/19/2011 02:21:51 PM

From: Greg Pond/R3/USEPA/US
To: Louis Reynolds/R3/USEPA/US@EPA
Cc: Cynthia Stahl/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA
Date: 01/19/2011 02:21 PM
Subject: Re: some aquatic resources questions and data questions
Thanks Lou.

Greg Pond

Office of Monitoring and Assessment

U.S. EPA Region 3

1060 Chapline Street, Suite 303

Wheeling, WV 26003-2995

(p) 304-234-0243

(f) 304-234-0260

pond.greg@epa.gov

Website: http://epa.gov/reg3esd1/3ea50.htm

Louis Reynolds cynthia, IS 01/19/2011 02:04:15 PM

From: Louis Reynolds/R3/USEPA/US

To: Cynthia Stahl/R3/USEPA/US@EPA

Cc: Greg Pond/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US
Date: 01/19/2011 02:04 PM

Subject: Re: some aquatic resources questions and data questions

Cynthia,




Lou

Lou Reynolds

USEPA Region I
Freshwater Biology Team
1060 Chapline St. Ste. 303
Wheeling, WV 26003-2995
P 304-234-0244

F 304-234-0260

Cynthia Stahl Looks like the hypothetical mine will definitely be... 01/19/2011 12:36:49 PM
From: Cynthia Stahl/R3/USEPA/US
To: Greg Pond/R3/USEPA/US@EPA
Cc: Louis Reynolds/R3/USEPA/US@EPA
Date: 01/19/2011 12:36 PM
Subject: Re: some aquatic resources questions and data questions

Cynthia H. Stahl, Ph.D.
Environmental Scientist
phone: 215-814-2180

fax: 215-814-5718

email: stahl.cynthia@epa.gov

Mailing address:

3EA10

U.S. Environmental Protection Agency Region lll
1650 Arch Street

Philadelphia, PA 19103

Greg Pond see comments in bold. Greg Pond Office of Moni... 01/19/2011 08:20:32 AM
From: Greg Pond/R3/USEPA/US
To: Cynthia Stahl/R3/USEPA/US@EPA
Cc: Louis Reynolds/R3/USEPA/US@EPA
Date: 01/19/2011 08:20 AM
Subject: Re: some aquatic resources questions and data questions

see comments in bold.

Greg Pond

Office of Monitoring and Assessment
U.S. EPA Region 3

1060 Chapline Street, Suite 303
Wheeling, WV 26003-2995

(p) 304-234-0243

(f) 304-234-0260



pond.greg@epa.gov
Website: http://epa.gov/reg3esd1/3ea50.htm

Cynthia Stahl Hi Greg and Lou, | talked with Maggie this morni... 01/18/2011 03:57:42 PM
From: Cynthia Stahl/R3/USEPA/US
To: Greg Pond/R3/USEPA/US@EPA, Louis Reynolds/R3/USEPA/US@EPA
Date: 01/18/2011 03:57 PM
Subject: some aquatic resources questions and data questions

Hi Greg and Lou, | talked with Maggie this morning and she told me that | should talk to both of you.

I'll be in @ mining training course tomorrow and Thursday but I'll be checking email, etc. in between. Just
trying to multi-task. Would you let me know of the data availability and your availability? Thanks! Cynthia

Cynthia H. Stahl, Ph.D.
Environmental Scientist
phone: 215-814-2180

fax: 215-814-5718

email: stahl.cynthia@epa.gov

Mailing address:

3EA10

U.S. Environmental Protection Agency Region lll
1650 Arch Street

Philadelphia, PA 19103









Jim To Kristie Moore
Pendergast/DC/USEPA/US

01/20/2011 03:55 PM

cc
bcc

Subject Fw: Spruce

Replacement for Spruce Q&A. Sorry. | thought Brian couldn't do it so | wrote it yesterday. Julia's is
better.

From: Brian Frazer/DC/USEPA/US

To: "Jim Pendergast" <Pendergast.Jim@epamail.epa.gov>
Cc: "Julia McCarthy" <McCarthy.Julia@epamail.epa.gov>
Date: 01/20/2011 03:45 PM

Subject: Fw: Spruce

Jim - I'm not going to have a chance to review this until later this evening. | asked Julia to draft a Spruce
Q&A for SEPW hearing.

Can you review and let Julia know if you have any comments. Thx
Julia - Thanks you for drafting the Q&A.

bf

Brian Frazer
Chief, Wetlands & Aquatic Resources Regulatory Branch
0:202-566-1652
C:202-379-6906
Sent from my BlackBerry Wireless Handheld
Julia McCarthy

----- Original Message -----
From: Julia McCarthy
Sent: 01/20/2011 10:40 AM MST
To: Brian Frazer
Subject: Re: Spruce
Hey Brian,
Here's what | put together. Let me know if there's any changes or additions you need. Also, | put you and
Chris as the contacts.
Cheers,
Julia

ATTACHMENTREDACTED- DELIBERATIVE

Julia McCarthy

on detail to USEPA Headquarters

Office of Wetlands, Oceans and Watersheds
(202) 566-1660

mccarthy.julia@epa.gov

A land ethic, then, reflects the existence of an ecological conscience, and this in turn reflects a connection
of individual responsibility for the health of the land. Health is the capacity of the land for self-renewal.
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Conservation is our effort to understand and preserve this capacity. ~Aldo Leopold

Brian Frazer Julia - Here is an example of the WUS fact sheet... 01/20/2011 11:22:33 AM
From: Brian Frazer/DC/USEPA/US
To: Julia McCarthy/R8/USEPA/US@EPA
Date: 01/20/2011 11:22 AM
Subject: Spruce

Julia - Here is an example of the WUS fact sheet. Can you pull together one on the Spruce mine.

[attachment "Waters of the US - 1-14-11 Admin fact book .docx" deleted by Julia
McCarthy/R8/USEPA/US]

Thanks,
bf
Here is the question we were given.

MTM: What is the status of EPA's veto of the Spruce No. 1 Mine permit?

Brian M. Frazer, Chief

Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds

U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1652



Matthew To Brian Frazer

Ki /DC/USEPA/US
asen cc Christopher Hunter, "Brian Topping", Gregory Peck,

01/21/201110:23 AM MichaelG Lee, Karyn Wendelowski, Kevin Minoli
bcc

Subject Re: Fw: Draft Spring Branch Documents

OK, thanks Brian.

Chris and Brian: Attached are the edits that Greg and | are suggesting on this.

Mike: Do you have an update on whether OGC will have additional edits to this?

Thanks,
Matt

Documents Withheld-FOIA(b)(5)

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (I10)

202-566-0780

cell (202) 380-7229

Matt's Narrative Assessment / Explanation for Edits

Brian Frazer Matt. - I'm out of the office today, however, can y... 01/21/2011 09:30:21 AM

From: Brian Frazer/DC/USEPA/US


tlande02
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Typewritten Text
Documents Withheld-FOIA(b)(5)

tlande02
Typewritten Text

tlande02
Typewritten Text


To: Matthew Klasen/DC/USEPA/US@EPA

Cc: Christopher Hunter/DC/USEPA/US, "Brian Topping" <Topping.Brian@epamail.epa.gov>
Date: 01/21/2011 09:30 AM
Subject: Re: Fw: Draft Spring Branch Documents

Matt. - I'm out of the office today, however, can you send your comments to Brian and Chris. They will
incorporate your comments on top of our comments. Also, we'll wait to hear back from OGC before we
send the letter back to the region.

Thanks,

bf

Brian Frazer

Chief, Wetlands & Aquatic Resources Regulatory Branch
0:202-566-1652

C:202-379-6906

Sent from my BlackBerry Wireless Handheld
Matthew Klasen

----- Original Message -----
From: Matthew Klasen
Sent: 01/21/2011 08:34 AM EST
To: Brian Frazer
Subject: Re: Fw: Draft Spring Branch Documents
Hey Brian,

Just wanted to check in on process with Spring Branch. Greg and | took a look at these and have some
edits, but wanted to figure out the best way to incorporate. OGC has been looped in but hasn't weighed in
on these yet.

Thanks,
Matt

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229

Brian Frazer Matt - As discussed, attached is the Spring Bran... 01/19/2011 03:45:04 PM



Jim To Tanya Code
Pendergast/DC/USEPA/US

01/21/2011 11:07 AM

cc
bcc

Subject Fw: Spruce

Jim Pendergast, P.E.

Associate Director, Wetlands Division (MC 4502T)
Wetlands Division, Oceans & Watersheds, OW

US EPA

202-566-0398 (phone)

————— Forwarded by Jim Pendergast/DC/USEPA/US on 01/21/2011 11:06AM

To: Kristie Moore/DC/USEPA/US@EPA
From: Jim Pendergast/DC/USEPA/US
Date: 01/20/2011 03:55PM

Subject: Fw: Spruce

Replacement for Spruce Q&A. Sorry. | thought Brian couldn't do it so | wrote it yesterday.
Julia's is better.

————— Forwarded by Jim Pendergast/DC/USEPA/US on 01/20/2011 03:55 PM -----

From: Brian Frazer/DC/USEPA/US

To: "Jim Pendergast” <Pendergast.Jim@epamail.epa.gov>
Cc: "Julia McCarthy" <McCarthy.Julia@epamail.epa.gov>
Date: 01/20/2011 03:45 PM

Subject: Fw: Spruce

Jim - I'm not going to have a chance to review this until later this evening. | asked Julia to
draft a Spruce Q&A for SEPW hearing.

Can you review and let Julia know if you have any comments. Thx
Julia - Thanks you for drafting the Q&A.

bf

Brian Frazer

Chief, Wetlands & Aquatic Resources Regulatory Branch
0:202-566-1652

C:202-379-6906

Sent from my BlackBerry Wireless Handheld

Julia McCarthy



----- Original Message -----

From: Julia McCarthy

Sent: 01/20/2011 10:40 AM MST

To: Brian Frazer

Subject: Re: Spruce
Hey Brian,
Here's what | put together. Let me know if there's any changes or additions you need.
Also, | put you and Chris as the contacts.
Cheers,
Julia
(See attached file: Spruce Nol Mine 1-20-11 Admin fact book.docx)
Julia McCarthy
on detail to USEPA Headquarters
Office of Wetlands, Oceans and Watersheds
(202) 566-1660
mccarthy.julia@epa.gov

A land ethic, then, reflects the existence of an ecological conscience, and this in turn reflects
a connection of individual responsibility for the health of the land. Health is the capacity of
the land for self-renewal. Conservation is our effort to understand and preserve this
capacity. —~Aldo Leopold

Brian Frazer---01/20/2011 11:22:33 AM---Julia - Here is an example of the WUS fact sheet.
Can you pull together one on the Spruce mine. Tha

From: Brian Frazer/DC/USEPA/US

To: Julia McCarthy/R8/USEPA/US@EPA
Date: 01/20/2011 11:22 AM

Subject: Spruce

Julia - Here is an example of the WUS fact sheet. Can you pull together one on the Spruce
mine.

[attachment "Waters of the US - 1-14-11 Admin fact book .docx" deleted by Julia
McCarthy/R8/USEPA/US]

Thanks,

bf

Here is the question we were given.

MTM: What is the status of EPA's veto of the Spruce No. 1 Mine permit?

R R R R R R R AR AR R R R R R R R SRR R S R S R R S R S R S R e

Brian M. Frazer, Chief
Wetlands & Aquatic Resources Regulatory Branch
Office of Wetlands, Oceans and Watersheds



U.S. EPA

1200 Pennsylvania Avenue, NW (MC 4502T)
Washington, DC 20460

202-566-1652

- Spruce No1 Mine 1-20-11 Admin fact book.docx
ATTACHMENTREDACTED- DELIBERATIVE
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Christopher To Robert Klepp, Mahri Monson, Melissa Raack
Hunter/DC/USEPA/US

01/21/2011 04:10 PM

cc

bece

Subject Fw: Revisions to Surface Coal Mining Guidance

Hello all,
| wanted to pass this meeting invite along as an FYI. We are beginning to discuss revising our April coal
nd |

I'm
happy to discuss if you're interested.

Chris

Chris Hunter

U.S. Environmental Protection Agency

Office of Wetlands, Oceans, & Watershed

(202) 566-1454

hunter.christopher@epa.gov

----- Forwarded by Christopher Hunter/DC/USEPA/US on 01/21/2011 04:07 PM --—-

Revisions to Surface Coal Mining Guidance

Tue 01/25/2011 2:00 PM - 3:00 PM
Location TBD Rooms: 6300D-Kenai/DC-CCW-OW-WEST@EPA

Cliff Rader/DC/USEPA/US@EPA, Karyn WendelowskiDC/USEPA/US@EPA, Kevin
Required: Minoli/DC/USEPA/US@EPA, klasen.matthew@epa.gov, Marcus Zobrist/DC/USEPA/US@EPA,

Tom Laverty/DC/USEPA/US@EPA
Optional: Brian Frazer/DC/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA

Description

If anyone in EPA could find a room large enough for this meeting, we can have it
over there since I'm the only one in West.

Attached are also the draft summaries of comments received from the comment docket, split out by issue area.
We're still waiting on 2 issue areas, which | will pass along when | have them.

i i

e

101231_11_Overall_Comments-summary (draft]_10058.pdf 101231_2_Fed_Auth-summary (draft]_10058.pdf



'z “*: :

£
ke

101231_3_Science [draft]_10058.pdf 101231_4_Conductivity-summary (draft]_10058.pdf 101231_5 NPDES (draft]_10058.pdf

(draft)_
g = e

101231_6_CwiA Section 404 (draft]_10058 pdf 101231_7_C\wik Section 401 (draft]_10058.pdf 101231_8 NEPA (draft]_10058.pdf

102311 U_EconomicConside@ns-summaly (draft)_10058.pdf
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X. Economic Considerations

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The issue area of Economic Considerations includes those comments, recommendations, and
opinions submitted by stakeholders regarding lost jobs or income, impacts to the national, state,
or local/county economy, and general economic considerations.

There were a total of 12 tallied comments submitted to the docket as of December 1, 2010,
discussing the economy. These were submitted by different types of commenters, including a
state agency, representatives of the mining industry, congressional delegates, and the general
public. Most comments were received from private citizens or anonymous commenters. Figure
10-1 on the next page presents the total comment letters that address the economy by commenter
category.

Private citizen (including anonymous stakeholders) comments are both in support with and in
opposition to the Guidance. Those in support of the Guidance express the view that natural
resources and the public health should outweigh economic considerations, including jobs. Those
in opposition to the Guidance associate it with negative economic impacts both locally (i.e., at
the individual level) and at a larger scale.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the state agency (the Commonwealth of Kentucky Energy and Environment Cabinet) is in
general support of the Guidance but seeks clarification on Guidance implementation through a
series of questions. Both groups contend that the Guidance may render mountaintop mining
activities economically unfeasible, negatively impacting local economies and the industry and
resulting in potential closures of mountaintop mining activities. They also make note of the
Guidance’s limited applicability to six states, which they contend will result in economic
disparities. Questions from the Kentucky Energy and Environment Cabinet relate to economic
concerns associated with lost job opportunities, geographic inequity of the Guidance
applicability, and environmental justice for low-income, high-unemployment areas.

Below are summaries, presented by commenter category, on economic considerations. Under
each commenter category, all sub-issues commented on are listed by letter (based on the issue
outline) and are discussed. Not all commenter categories discussed all sub-issues; therefore not
all sub-issues are listed under each commenter category.

Economic Considerations -1- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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Figure 10-1. Economic Considerations, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet (Doc. #0012) was the only comment received
from a state government agency or elected official. The Cabinet generally supports the Guidance
but 1s unclear about its application in certain instances. Their comment letter presents a series of
questions to EPA, seeking clarification to assist them in responding to pending permits for
surface coal mining in compliance with existing regulations. They express concern that the
Guidance is premature and may unnecessarily impact the economy.

a. Jobs Lost/Lost Income

The Kentucky Energy and Environment Cabinet is concerned that the Guidance may be
premature and has the potential to cause more economic harm than good. They ask: “is there not

Economic Considerations -2- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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a potential for permit requirements to be imposed by U.S. EPA in the interim that are more
restrictive or potentially more cost prohibitive than in the final guidance, resulting in job loss and
economic hardship that could be avoided by waiting until the guidance is finalized. (p. 3)?”

c. Impacts to State Economy

The Kentucky Energy and Environment Cabinet points out that only six states (Kentucky, Ohio,
Pennsylvania, Tennessee, Virginia, and West Virginia) are subject to the Guidance and speculate
that the Guidance may be creating “economic inequity and a competitive disadvantage between
the six targeted states and other coal producing states (p. 3)?”

e. General Economic Considerations

The Kentucky Energy and Environment Cabinet raises the issue of economic impacts to low-
income areas of Appalachia. They acknowledge that “each Federal agency shall make
achieving environmental justice (EJ) part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations” (p. 4),
and ask: “How does the potential elimination of high wage jobs for citizens living in low-
income, high unemployment areas of Appalachia, factor into the EJ decision-making process?”’

(p. 4).
3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the economy. The
letters were all submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf
of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance and argue that it will have negative economic
impacts on the industry, resulting in potential closures of mountaintop mining activities.

Economic Considerations -3- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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a. Jobs Lost/Lost Income

Frost Brown Todd claim that the strict standards in the Guidance “will make most mining
activities practically and economically infeasible” (p. 6). They further argue the Guidance
focuses too much attention on community water supplies while ignoring “the potential severe
harmful socio-economic effects that would be inflicted on low-income communities throughout
Appalachia through the loss of employment” (p. 5).

b. Impacts to National Economy

Frost Brown Todd foresee impacts to the national economy, including loss of profits and
resulting lawsuits against the federal government by the coal industry and property owners.
They view the coal mining industry as “an essential part of our nation’s economic vitality and a
key to our short- and long-term economic and energy security” (p. 9). They suggest the
Guidance will cause significant loss of profits and lead to lawsuits filed by companies in the coal
business and property owners to recover hundreds of billions of dollars of lost profits. They
claim the Federal Government will be required to provide compensation for these lawsuits and
“at such a tenuous financial time, this would have disastrous, wide-spread effects on our nation”

(p. 7).
c. Impacts to State Economy

Frost Brown Todd point out that the Guidance focuses on eliminating a specific type of mining
in only six states (Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia) and
argue: “This disparity creates dramatic economic inequities and puts these states and this
industry at a crippling competitive disadvantage with industries in other states and regions. The
result will be nothing less than catastrophic” (p. 8).

e. General Economic Considerations

Frost Brown Todd argue that the Guidelines “impose insurmountable technical and economic
burdens on the coal mining industry, effectively shutting down surface coal mining (and possibly
significant underground coal mining) throughout much of Central Appalachia” (p. 2).

They further contend that EPA’s adaptive remedial action provision will “impose economically
impracticable and technically unachievable mitigation requirements on them in perpetuity” (p.
8).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)
As of December 1, 2010, comments from this category group discussing the economy had not

been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

Economic Considerations -4 - Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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6. OTHER NGOS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

8. CONGRESSIONAL DELEGATES

Two comment letters posted by the docket as of December 1, 2010 were submitted by
congressional delegates. Both letters are signed by several members of Congress, are in general
opposition to the Guidance, and discuss economic considerations. The first letter (Doc. #0011)
is signed by three congressional delegates representing the States of Virginia and West Virginia.
The second letter (Doc. #0015) is signed by 23 congressional delegates from 14 different states,
including Alabama, Alaska, Colorado, Illinois, Kentucky, Michigan, Montana, Ohio,
Pennsylvania, Tennessee, Utah, Virginia, West Virginia, and Wyoming.

a. Jobs Lost/Lost Income

Both letters express concern that the Guidance will jeopardize a significant number of jobs. For
example, on letter states: “Permits issues under the Clean Water Act affect nearly 80,000 direct
coal mining jobs in Appalachia” (Doc. #0015, p. 1).

b. Impacts to National Economy

The Guidance is specific to surface coal mining in Appalachia, and congressional delegates feel
it “sorely fails to address the equally noble goal of economic fairness. The Appalachian states
know all too well the challenges of economic inequity and any actions that would serve to further
undermine the fragile economy of this region ought to be met with a robust federal effort to
shore up and improve the economy” (Doc. #0011, p. 1).

d. Impacts to Local / County Economy

One letter argues that the Guidance will have a negative impact to the local economy and that
“EPA has jeopardized the future of mining operations [and] the sustenance of local
communities” (Doc. 0015, p. 1).

e. General Economic Considerations

Commenters express concern that the Guidance will have economic impacts to communities that
have not had opportunity to provide input, as stated “with the country’s economy still

Economic Considerations -5- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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floundering and unemployment hovering near 10%, the potential economic impact of these
policies validate our request that affected communities be given the opportunity to voice their
concerns in the decision-making process” (Doc. #0015, p. 1).

9. PRIVATE CITIZEN - GENERAL

Seven comment letters, typically one page in length, submitted by members of the general public
discuss economics. Two letters (Doc. #0019, and Doc. #0249) disagree with EPA’s Guidance,
while the remaining general private citizen letters either support the Guidance or are opposed to
mountaintop mining in general.

a. Jobs Lost/Lost Income

Commenters, both in support of and in disagreement with EPA’s Guidance, recognize it could
impact the workforce. One commenter in disagreement with EPA’s Guidance is concerned “my
daughter will not be able to attend college if my husband loses his job in mining” (Doc. #0019).
Another commenter in general agreement with the Guidance states “I’m all for creating more
jobs, and allowing people to use their land as they see fit. But I’m not going to let them trash
what isn’t theirs —the water and air—in the process” (Doc. #0006, p. 1).

d. Impacts to Local / County Economy

One commenter in general opposition to the Guidance, is concerned that mines will be closed,
small towns will be devastated, and residents will be forced to relocate: “my family and many
others like us will have to leave our state to find work™ (Doc, #0019).

e. General Economic Considerations

Many in the general public support the Guidance and hope it will be a “‘change to business as
usual that places private profit above public resources” (Doc. #0088). Several commenters feel
the protection of public health and waterways should outweigh economic concerns.

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the economy had not

been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

Economic Considerations -6- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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12. FORM LETTERS AND MASS MAILER CAMPAIGNS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

13. UNKNOWN

Two comment letters, both one page in length, received from unknown or unidentified
commenters discuss the economy. One commenter is in general agreement with EPA’s
Guidance; the other is in general disagreement.

a. Jobs Lost/Lost Income

The commenter in general disagreement with the Guidance feels it has had a negative impact on
the economy stating “our families were forced to leave to find work” (Doc. #0010). The same
commenter further suggests the “true endangered species ... is the American worker.”

d. Impacts to Local / County Economy

The commenter in support of the Guidance suggests people are being pushed from their homes
by mining and argues that “property rapidly devalues due to mining activities nearby leaving
poor people with few options” (Doc. #0183).

e. General Economic Considerations

The commenter opposed to EPA’s Guidance feels it is a violation of states’ rights and suggests
“this administration does not care about the people of Appalachia and the industry that so many
of us depend on to provide for our families” (Doc. 0010). This commenter feels individual states
should be allowed to regulate water quality programs.

Economic Considerations -7- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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XI. Overall Comments

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The Overall Comments issue includes those comments, recommendations, and opinions
submitted by stakeholders in general support or opposition to the Guidance, and/or to
mountaintop mining in general.

There were a total of 104 unique tallied comments posted by the docket as of December 1, 2010.
These were submitted by different types of commenters, including a state agency, representatives
of the mining industry, an environmental non-governmental organization (NGO), congressional
delegates, the general public, and mass mailing campaigns. Most comments were received from
private citizens and mass mailing campaigns, but were not as substantive as those received from
other stakeholders. Figure 11-1 on the next page presents the total comment letters that made an
overall comment by commenter category.

Most comments from private citizens and the mass mailing campaigns are in general agreement
with the Guidance and commend EPA for issuing it; and are generally opposed to mountaintop
mining in general. They argue that mountaintop mining activities are destructive of wildlife,
forests, and streams, and have negative health impacts; and that the Guidance is based on sound
science. The few private citizens in opposition to the Guidance express economic concerns. It
should be noted that some of the comment letters received from private citizens may be modified
mass mailers, as they use language similar, if not identical to mass mailing campaigns identified
by the docket. These comment letters were summarized with other unique letters because they
raise issues beyond what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the environmental NGO (The Sierra Club) and the state agency (the Commonwealth of
Kentucky Energy and Environment Cabinet) are in general support of the Guidance. Industry
commenters contend that the Guidance is legally flawed, will have negative economic impacts,
and relies on insufficient scientific data and peer review. Congressional delegates argue that the
Guidance was issued prematurely, will cost many jobs, and undermines the authority, role, and
responsibility of State agencies in reviewing and issuing permits. The Sierra Club argues that the
Guidance is based on sound scientific evidence and commends EPA for issuing it. The
Kentucky Energy and Environment Cabinet highlights EPA’s challenge of implementing
existing requirements while protecting other interests, including the economy and energy supply.

Below are summaries of the overall comments, presented by commenter category. Under each
commenter category, all sub-issues commented on are listed by letter (based on the issue outline)

Overall Comments -1- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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and are discussed. Not all commenter categories discussed all sub-issues; therefore not all sub-
issues are listed under each commenter category.
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Figure 11-1. Overall Comments, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations.

a. General Support for the Guidance

The Kentucky Energy and Environment Cabinet agrees with EPA’s commitment to developing
environmentally effective, scientifically sound, and economically responsible approaches for

Overall Comments -2- Horsley Witten Group, Inc.
Issue Summary December 31, 2010
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meeting existing requirements while not compromising the Appalachian region and depriving the
entire nation of the benefits coal provides, both for the economy and energy supply.

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance.

b. General Opposition for the Guidance

Frost Brown Todd argue that the Guidelines “impose insurmountable technical and economic
burdens on the coal mining industry, effectively shutting down surface coal mining (and possibly
significant underground coal mining) throughout much of Central Appalachia” (p. 2)and request
the Guidelines be immediately withdrawn. The following several arguments are provided to
support their request:

e “The Guidance Memorandum is legally flawed and imposes inappropriate requirements
on the regulated community without following proper procedures” (p. 3);

e “EPA’s implementation of the Guidance threatens to effect unconstitutional taking of the
property of mineral owners” (p. 6);

e “The April 1 Guidance Memorandum will create unnecessary confusion and uncertainty
and treats the states, regions, and industries inequitably” (p. 7); and

e “The April 1 Guidance Memorandum relies on limited, questionable, and unproven
scientific ‘data’ and analyses” (p. 8).

They further request EPA to “instruct the states, EPA regions, and other federal agencies not to
implement or enforce any of the requirements contained therein” (p. 9).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, one letter was submitted from an Environmental NGO commenting on
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EPA’s Guidance. The Sierra Club (Doc. #0225.1) strongly supports the Guidance and
commends EPA for issuing it.

a. General Support for the Guidance

The Sierra Club is of the opinion that the EPA was justified in implementing the Guidance
immediately. They agree that the most recent, peer-reviewed scientific evidence was used as the
basis for the Guidance and further state the Guidance is “necessary to protect water quality from
the effects of mountaintop removal mining” (p. 2).

6. OTHER NGOS

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

Two comment letters posted by the docket as of December 1, 2010 were submitted by
congressional delegates. Both letters are signed by several members of Congress and disagree
with the Guidance. The first letter (Doc. #0011) is signed by three congressional delegates
representing the States of Virginia and West Virginia. The second letter (Doc. #0015) is signed
by 23 congressional delegates from 14 different states, including Alabama, Alaska, Colorado,
[llinois, Kentucky, Michigan, Montana, Ohio, Pennsylvania, Tennessee, Utah, Virginia, West
Virginia, and Wyoming.

b. General Opposition for the Guidance

Both letters argue the Guidance was issued prematurely and urge EPA to withdraw it. Some
congressional delegates (Doc. #0011) agree that regulations are necessary but suggest EPA
“continue to work with the affected States, the involved federal agencies, and all stakeholders to
develop guidelines that truly provide a balanced process for energy development and
environmental protection” (p. 2).

9. PRIVATE CITIZEN - GENERAL

Eighty two comment letters, typically one page in length, were received from members of the
general public. Two letters from private citizens (Doc. #0019, and Doc. #0249) disagree with
EPA’s Guidance. The remaining private citizen commenters either support the Guidance or are
opposed to mountaintop mining in general.
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a. General Support for the Guidance

The majority of the general public is in support of the Guidance and commends EPA for issuing
it. Several commenters point out that mountaintop mining destroys wildlife, forests, and streams
and are of the belief that the Guidance will help protect people and the environment from
negative impacts of mountaintop mining. Many agree the Guidance has been based on the best
available science and thank EPA for enforcing the CWA.

One commenter (Doc. #0009) sums up the feelings of the overall general public by saying, “I
applaud the Environmental Protection Agency for setting a tough new policy that should protect
waterways and communities from the destruction caused by mountaintop removal. The new
policy represents the most significant administrative action ever taken to address mountaintop
removal coal mining and reaffirms the administration’s commitment to science and
environmental justice for the communities and natural areas of Appalachia.”

b. General Opposition for the Guidance

Both commenters in general opposition to the Guidance are concerned that mines will be closed,
small towns will be devastated, additional poverty will be created, and residents will be forced to
relocate. One comment letter states, “My family and many others like us will have to leave our
state to find work (Doc. #0019).”

c. Opposed to Mining in General

Many in the general public are opposed to mining in general. Commenters argue it destroys
natural resources and causes health problems. One commenter (Doc. #0020) states: “Please help
bring an end to Mountaintop Removal. | just can’t believe this ever happened in the first place”
(p. 2). Another commenter (Doc. #0025) points out that the profits earned by coal companies do
not justify the negative impacts to people’s health and the environment and writes: “several
billion dollars of income are earned by the coal companies but the costs to West Virginia alone
amount to tens of billions of dollars in health costs and perhaps even larger amounts to the
degradation of WV’s environment.”

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter (Doc. #0112) was submitted from a private citizen - expert
commenting on the issue of federal authority to regulate these activities in EPA’s Guidance. The
commenter is a biologist, with a Masters degree in biology, and is currently a teacher teaching
Wildlife Management and Environmental Earth Science, with more than three decades of
experience in the public school system.

a. General Support for the Guidance
The commenter is in general agreement with the Guidance, concurring that there is unequivocal

scientific evidence to supports the Guidance. The commenter is of the opinion that: “it is our
duty as the most powerful species to exist on this planet to use our might to protect the integrity
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of our life support systems for the benefit of all living things” (p. 1).
11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

a. General Support for the Guidance

Both campaigns are in support of EPA’s Guidance and suggest that the Guidance should be
strengthened and finalized. They agree the most recent, peer-reviewed scientific information
documents that mountaintop mining negatively impacts water quality.

13. UNKNOWN

Thirteen comment letters, typically one page in length, were received from unknown or
unidentified commenters. One commenter is in general disagreement with EPA’s Guidance; the
others are in general agreement.

a. General Support for the Guidance

The majority of the commenters in general agreement with the Guidance feel it will help protect
public health and water quality from the impacts of mountaintop mining. Many commenters also
urge EPA to strengthen and finalize the Guidance.

b. General Opposition for the Guidance

The commenter in general disagreement with the Guidance argues it is based on “scientific
studies that are limited in scope and analysis (Doc. #0010).” The commenter feels the individual
states should be able to administer their own water quality programs and define what constitutes
stream degradation. The commenter claims the Guidance is a violation of states’ rights.
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Il. Federal Authority to Regulate these Activities (Generally)

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The issue area of Federal Authority to Regulate these Activities includes those comments,
recommendations, and opinions submitted by stakeholders regarding the relationship of the
CWA, NEPA, and the Executive Order on Environmental Justice to the Surface Mine Coal
Reclamation Act (SMCRA); as well as the authority, roles, and responsibility of federal and state
agencies.

There were a total of 45 tallied comments submitted to the docket as of December 1, 2010,
discussing federal authority to regulate these activities. These were submitted by different types
of commenters, including a state agency, representatives of the mining industry, an
environmental non-governmental organization (NGO), congressional delegates, the general
public, and mass mailing campaigns. Most comments were received from private citizens and
mass mailing campaigns, but were not as substantive as those received from other stakeholders.
Figure 2-1 on the next page presents the total comment letters that address the federal authority
to regulate these activities issue by commenter category.

Most comments from private citizens and the mass mailing campaigns are in general agreement
with the Guidance and support EPA’s regulatory authority. It should be noted that some of the
comment letters received from private citizens may be modified mass mailers, as they use
language similar, if not identical to mass mailing campaigns identified by the docket. These
comment letters were summarized with other unique letters because they raise issues beyond
what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the environmental NGO (The Sierra Club) and the state agency (the Commonwealth of
Kentucky Energy and Environment Cabinet) are in general support of the Guidance. Industry
commenters contend that the Guidance contradicts established authorities and regulatory
structures, could create unfair precedents, and should be withdrawn. Congressional delegates
argue that the Guidance represents substantial changes that exceed the intent of the “Acts” (i.e.,
CWA, NEPA, and SMCRA), and undermines the authority, role, and responsibility of State
agencies in reviewing and issuing permits. The Sierra Club urges EPA to ensure prompt
implementation of the Guidance at the state and federal levels. The Kentucky Energy and
Environment Cabinet seeks clarification on Guidance implementation through a series of
questions, some of which are related to Federal and State authorities.
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Below are summaries, presented by commenter category, on the issue of federal authority to
regulate these activities as it relates to the Guidance. Under each commenter category, all sub-
1ssues commented on are listed by letter (based on the issue outline) and are discussed. Not all
commenter categories discussed all sub-issues; therefore not all sub-issues are listed under each
commenter category.
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Figure 2-1. Federal Authority, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the issue area of the
federal authority to regulate these activities had not been posted by the docket. Any subsequent
comments received will be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations.
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a. Relationship of Clean Water Act, NEPA, and the Executive Order on Environmental
Justice to SMCRA

The Kentucky Energy and Environment Cabinet would like a clarification on the term “mountain
top mining” in the context of the SMRCA, which they state is different from surface coal mining
operations in general (g. A.1). They ask if the Guidance is for mountaintop mining or for
surface mining operations as a whole (g. B.8). Furthermore, they would also like to know if it is
correct to assume that the Guidance does not apply to coal mining operations (g. A.2).

b. Authority, Role, and Responsibility of Federal and State Agencies

The Kentucky Energy and Environment Cabinet referenced the detailed Guidance — footnote 3 to
state that it “does not impose legally binding requirements on EPA, the U.S. Army Corps of
Engineers (Corps), the States, or the regulated community, and may not apply to a particular
situation depending upon the circumstances.” They ask for clarification on the legal authority of
the April 1, 2010 announcement and its associated references, with respect to delegated states’
implementation, and EPA oversight of state delegated CWA Section 402 permitting programs (q.
A.6). They would also like to know if the interim final Guidance represents the final EPA
determination subject to judicial review (g. A.7).

In addition, they are also asking if EPA will proactively continue to provide technical support in
the future and if EPA will commit to providing additional CWA 106 funding to the
Commonwealth, to address limited staff resources for permit reviews (g. A.19 and B.6).

Finally, they ask if the Guidance is limited to certain states and Appalachian eco-regions, and if
so, to clarify the basis for applying the Guidance only to certain states (q. A.8 and A.17).

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of the
federal authority to regulate these activities had not been posted by the docket. Any subsequent
comments received will be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).
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The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance.

a. Relationship of Clean Water Act, NEPA, and the Executive Order on Environmental
Justice to SMCRA

With respect to federal authority, Frost Brown Todd claim that the Guidance is in contradiction
with established authorities and regulatory structures, and could create precedents that may result
in unfair treatment of all applications. Specifically, they state that the “methods through which
EPA has instructed to its regions to enforce those requirements, violate the carefully balanced
federal-state regulatory structure established by Congress under the CWA, the SMCRA, and
related environmental laws” (p. 4). Frost Brown Todd further describe the Guidance as “heavy-
handed requirements [that] not only contradict the long-established regulatory standards,
authorities, and programs under the CWA, SMRCA and related statutes — they threaten to
establish precedents that would undermine the consistent and fair application of those statutes to
activities and industries throughout the United States” (p. 5).

b. Authority, Role, and Responsibility of Federal and State Agencies

Frost Brown Todd request that EPA withdraw its Guidance which they see as unlawful and
confusing, and superseding legitimate authority from other agencies to regulate these activities.
They also request that EPA instruct relevant agencies not to implement or apply the Guidance as
it currently stands.

Specifically, Frost Brown Todd states that the Guidance is “inconsistent with EPA’s statutory
authorities, and imposes an unconstitutional taking of property” (p. 2), and in violation of “the
rights of the states and other federal agencies to exercise their own statutory authorities” (p. 6).

In addition, Frost Brown Todd would like EPA to “instruct all relevant state and federal agencies
and EPA regions that the requirements of the Guidance are not to be implemented or applied
under any circumstances until further notice; and not adopt any further requirements without the
benefit of a full and fair public process, based upon input from all interested stakeholders, and in
compliance with the requirements of notice-and-comment rulemaking” (p. 2).

Frost Brown Todd further claims that “EPA also seeks to supersede the Corps’ authority in
administering the Section 404 permitting program and working with the states under Section
401” (p. 5). They also state that the Guidance “improperly presumes that NPDES general
permits may not be used to authorize activities associated with coal mining” (p. 5) and that the
Guidance itself will “create unnecessary confusion and uncertainty, and treats the states, regions,
and industries inequitably” (p. 7).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)
As of December 1, 2010, one letter was submitted from an Environmental NGO commenting on

the issue of federal authority to regulate these activities in EPA’s Guidance. The Sierra Club
(Doc. #0225) strongly supports the Guidance and commends EPA for issuing it.
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b. Authority, Role, and Responsibility of Federal and State Agencies

Although not stating it directly, the Sierra Club supports the EPA’s authority to regulate these
activities in urging “EPA to make sure that its regional offices and other federal and state

agencies adhere to the guidance and do not issue permits that are contrary to the Guidance” (p.
1).

6. OTHER NGOS

As of December 1, 2010, comments from this category group discussing the issue area of the
federal authority to regulate these activities had not been posted by the docket. Any subsequent
comments received will be addressed in the final summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of the
federal authority to regulate these activities had not been posted by the docket. Any subsequent
comments received will be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

Two comment letters posted by the docket as of December 1, 2010 were submitted by
congressional delegates. Both letters are signed by several members of Congress, are in general
opposition to the Guidance, and address the issue of federal authority. The first letter (Doc.
#0011) is signed by three congressional delegates representing the States of Virginia and West
Virginia. The second letter (Doc. #0015) is signed by 23 congressional delegates from 14
different states, including Alabama, Alaska, Colorado, Illinois, Kentucky, Michigan, Montana,
Ohio, Pennsylvania, Tennessee, Utah, Virginia, West Virginia, and Wyoming.

a. Relationship of Clean Water Act, NEPA, and the Executive Order on Environmental
Justice to Surface Mining Control and Reclamation Act (SMCRA)

The letter signed by 23 congressional delegates (Doc. #0015) argues that guidance is usually
issued to clarify or further explain an agency’s interpretation of a statute or regulation, but that
the April 1, 2010 Guidance appears to make substantive changes and exceeds the original intent
of the Acts. Specifically, they identify changes to “three sections of the CWA, along with
various provisions of the NEPA and the SMCRA” (p. 1). They further argue that with its
“sweeping regulatory action far exceeds the intent of Congress under these Acts” (p. 1) and that
they are “troubled by federal efforts to undermine Congressional intent on primary state
regulatory authority under SMCRA and the CWA” (p. 2).

b. Authority, Role, and Responsibility of Federal and State Agencies

Both comment letters are opposed to EPA’s Guidance, and argue that it usurps certain
authorities. The letter signed by congressional delegates from Virginia and West Virginia (Doc.
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#0011) criticizes the Guidance’s restricted applicability to Appalachia and to surface coal mining
operations. They state that “Not only is there no precedent for such an action, but it is also
patently a wrong approach to implementing the CWA” (p. 1). The letter signed by 23
congressional delegates representing 14 States (Doc. #0015) criticizes the Guidance because it
undermines the authority, roles, and responsibility from state agencies when reviewing and
issuing mining permits: “Such a determination threatens the cooperative federalism system
Congress created in both SMRCA and CWA” (p. 2). They further argue that under the CWA,
States have “the power to design state-specific conditions to federal permits” (p. 2) and this
approach “recognizes that state regulators at the local level are better equipped to interpret water
quality standards and apply them to site-specific permits because they have in-depth knowledge
of local watersheds, their conditions and their long-term plans for improvement” (p. 2).

9. PRIVATE CITIZEN - GENERAL

Thirty two comment letters, typically one page in length, submitted by members of the general
public comment on the issue of federal authority to regulate these activities. All of the letters are
in support of the Guidance and most of them applaud or thank the EPA for recognizing the need
to address this issue.

a. Relationship of Clean Water Act, NEPA, and the Executive Order on Environmental
Justice to Surface Mining Control and Reclamation Act (SMCRA)

Six of the commenters state that this Guidance is valuable “to ensure that regional staff will
finally follow CWA requirements.” It should be noted that this language is also found in the
mass mailing campaign sponsored by Earthjustice (Doc. #0022).

b. Authority, Role, and Responsibility of Federal and State Agencies

Most commenters supported EPA’s role in regulating these activities, and wished to encourage
stronger authority. They urged EPA to “strengthen and finalize the guidance and make sure that
its regional offices and other federal and state agencies adhere to the policy and do not issue
permits that are contrary to the guidance.” They also urged EPA to “assure state and federal
agencies do not issue permits that are contrary to the clear science and legal requirements
discussed in the guidance.”

One commenter wishes to encourage federal agencies to “follow consistent and strict application
of the rules and regulations that are otherwise turned over for enforcement by local/state EPA
agencies (Doc. #0178).”

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter was submitted from a private citizen - expert commenting on
the issue of federal authority to regulate these activities in EPA’s Guidance. The commenter is a
biologist, with a Masters degree in biology, and is currently a teacher teaching wildlife
management and environmental earth science (Doc. #0112).
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b. Authority, Role, and Responsibility of Federal and State Agencies

The commenter strongly supports the Guidance, commends EPA for issuing it, and urges EPA to
“to ensure that regional staff will finally follow CWA requirements.”

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the issue area of the
federal authority to regulate these activities had not been posted by the docket. Any subsequent
comments received will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

Both campaigns are in support of EPA’s Guidance and suggest that the Guidance should be
strengthened and finalized.

b. Authority, Role, and Responsibility of Federal and State Agencies

The Sierra Club urges EPA to “strengthen and finalize the guidance and make sure that its
regional offices and other federal and state agencies adhere to the policy and do not issue permits
that are contrary to the guidance (Doc. #0103).” This statement is echoed by many general
private citizens in their comment letters.

Earthjustice urges regional staff to follow the CWA requirements and urges EPA to “assure state
and federal agencies do not issue permits that are contrary to the clear science and legal
requirements discussed in the guidance (Doc. #0022).” Another exact statement made by many
general private citizens in their comment letters.

13. UNKNOWN
Five comment letters received from unknown or unidentified commenters discuss federal

authority to regulate these activities. Of the five comment letters, all but one letter (Doc. #0010)
are in support of the Guidance.
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b. Authority, Role, and Responsibility of Federal and State Agencies

Similar to the mass mailing campaign sponsored by Earthjustice, the four comment letters
supporting the Guidance urge EPA not to issue permits that are “contrary to the guidance” or
“contrary to the clear science and legal requirements discussed in the guidance.”

The comment letter in general opposition to the Guidance states that “EPA has no right dictating
to the states how to administer their water quality programs and it is the states who shall
determine what criteria is to be met (Doc. #0010).”
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I11. Science Regarding Environmental Impacts from
Surface Coal Mining in Appalachia

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia issue
includes those comments, recommendations, and opinions submitted from stakeholders
regarding the scientific validity of material referenced in the Guidance, scientific materials not
reviewed or referenced in the Guidance, the suitability of ecoregion use in the Guidance,
scientific and technical recommendations for project review and monitoring, and the issue of
insufficient scientific evidence or peer review in the Guidance.

There were a total of 45 tallied comments submitted to and posted by the docket as of December
1, 2010, discussing the Science Regarding Environmental Impacts from Surface Coal Mining in
Appalachia. These were submitted by different types of commenters, including a State agency,
representatives of the mining industry, Congressional Delegates, the general public, and mass
mailing campaigns. Most comments were received from private citizens and mass mailing
campaigns, but were not as substantive as those received from other stakeholders. Figure 3-1 on
the next page presents the total comment letters posted to the docket as of December 1, 2010,
that addressed the Science Regarding Environmental Impacts from Surface Coal Mining in
Appalachia issue by commenter category.

Most comments from private citizens and mass mailing campaigns support the validity of the
scientific material referenced in the Guidance, and some argue for additional scientific research
to further develop an understanding of the adverse impacts of valley fills. It should be noted that
some of the comment letters received from private citizens may be modified mass mailers, as
they use language similar, if not identical to mass mailing campaigns identified by the docket.
These comment letters were summarized with other unique letters because they raise issues
beyond what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the state agency (the Commonwealth of Kentucky Energy and Environment Cabinet) is in
general support of the Guidance. Congressional delegates and industry comments focus on the
aspect of scientific peer review with regard to the issuance of the Guidance, generally stating that
there was not sufficient scientific peer review in the process, and thereby challenging the overall
validity of the Guidance. The Commonwealth of Kentucky Energy and Environment Cabinet
seeks clarification on Guidance implementation through a series of questions regarding the
scientific validity of reports referenced in the Guidance, and whether there is sufficient scientific
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evidence to support the Guidance, particularly requesting scientific evidence related to
Kentucky.

Below are summaries, by commenter category, on the issue of Science Regarding Environmental
Impacts from Surface Coal Mining in Appalachia. Under each commenter category all sub-
1ssues commented on are listed by letter (based on the issue outline) and discussed. Not all
commenter categories discussed all sub-issues; therefore not all sub-issues are listed under each
commenter category.
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Figure 3-1. Science Regarding Environmental Impacts from Surface Coal Mining in
Appalachia, Total Comment Letters by Commenter Category

1. FEDERAL GOVERNMENT AGENCIES
As of December 1, 2010, comments from this category group discussing the issue area of the

Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.
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2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Commonwealth of Kentucky Energy and Environment Cabinet (Doc. #0012) was the only
comment received from a state government agency or elected official commenting on the issue
of Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia. The
agency appears to be generally in support of the Guidance, but questions the scientific validity of
reports referenced in the Guidance, and whether there is sufficient scientific evidence to support
the Guidance. In particular the agency expresses interest in receiving documentation of scientific
studies performed in Kentucky, as well as more details on its implementation: “I request that
these inquiries be responded to expeditiously in writing given the CWA § 402 surface coal
mining permit applications pending before the Commonwealth, and those that we continue to
receive daily” (p. 1).

a. Scientific Validity of Material Referenced in Guidance

The Kentucky Energy and Environment Cabinet poses the following questions regarding the
issue of Scientific Validity of Material Referenced in the Guidance:

e “10. At the top of page 3 [of the Guidance] it is stated that impairments related to surface
coal mining have been ‘linked to contamination of surface water supplies and resulting health
concerns.” Does U.S. EPA have documentation and data specific to Kentucky that supports
this statement? If so, what is that documentation and data?” (p. 3); and

e “23.Inthe middle of page 30, the guidance makes the statement that ‘it is EPA’s experience
that projects that involve more than one mile of stream loss or more than one valley fill are
likely to result in significant adverse impact.” What documentation with respect to Kentucky
did EPA rely upon in making this statement?” (p. 5).

e. Insufficient Scientific Evidence/ Insufficient Peer Review

The Kentucky Energy and Environment Cabinet asks many questions regarding statements made
in the Guidance and the sources of the supporting scientific evidence. In general, the comments
and questions in this letter suggest that insufficient scientific evidence has been referenced in the
Guidance to support claims of adverse environmental impacts from surface coal mining in
Kentucky.

The comment letter questions the scientific data referenced in the Guidance regarding impaired
stream life downstream from surface mining, citing discrepancies between the scientific data
utilized in the Guidance, and that used for a different draft EPA document. The commenter
writes: “EPA’s assertion appears to be refuted in U.S. EPA’s draft document ‘The effects of
Mountaintop Mines and Valley Fills on Aquatic Ecosystem of the Central Appalachian
Coalfields’ on page 55 ‘there is little evidence in the peer-reviewed literature of cumulative
impacts of mining on downstream ecology. Fulk et al. (2003) found no evidence of additive
effects of multiple mines on the fish. In another MTM-VF [Mountaintop Mining-Valley Fill]
study, Pond, et al. (2008) reported no evidence of a significant relationship between the number
of valley fills and macro invertebrate indices” (p. 4).
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The letter also requests clarification of the noted discrepancy and documentation of scientific
data specific to Kentucky to support comments made in the Guidance. In addition, the
commenter requests identification of scientific data and reports to support comments made in the
Guidance by asking the following questions:

o “5. Please identify the recent scientific reports ... and the list of other pollutants and
pollutant parameters demonstrated by these recent scientific reports in Kentucky to cause or
contribute to significant water quality impacts below surface mining operations other than
conductivity and total dissolved solids” (p. 5); and

e 7. At the bottom of Page 11, the Q & A indicates that ‘to date, there is no evidence that the
streams that have been restored have returned to their normal ecological functions after the
mining is completed,” what documentation with respect to Kentucky did U.S. EPA rely upon
in making this statement?” (p. 6).

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

4. INDUSTRY

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below:

Gorman Company, LLC (Doc. #0013.1);
Kentucky Union Company (Doc. #0014.1);
Black Gold Sales, Inc. (Doc. #0016.1);
Hazard Coal Corporation (Doc. #0017.1); and
Kycoga Company, LLC (Doc. #0018.1).

In general, the comments do not support the Guidance, and discuss the validity and adequacy of
material referenced in the Guidance, the suitability of eco-region use, and scientific review.

a. Scientific Validity of Material Referenced in Guidance

Frost Brown Todd disagree that the Guidance is based on valid scientific evidence and express
concern that the standards set by the Guidance will change once they have been subjected to peer
review and “scientific scrutiny.”

They recommend that EPA “engage in rigorous, scientifically valid, and peer reviewed analysis
of relevant and available scientific data before attempting to impose any additional specific
requirements on permits for coal mining activities” (p. 1). They contend that it is not sound
science to set new standards based on scientific studies that have not been thoroughly peer
reviewed and state that “It is unclear why EPA believes that it constitutes (...) sound science to
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begin implementing a strict numeric limit when the science behind that limit has not even been
‘truthed’ out” (p. 9).

Frost Brown Todd suggest that the conductivity standard in the Guidance is based on limited
scientific data, “Despite numerous statements in EPA’s documents about ‘extensive’ data
supporting its analysis, EPA’s conclusions about the effects of surface coal mining on
conductivity and the effects of conductivity on aquatic ecosystems in the region appear to be
based largely on a single study — the so-called Pond-Passmore study — conducted in 2008 (p. 9).

Frost Brown Todd also argue that any changes may greatly impact projects permitted under the
current Guidance: “... these detailed stringent requirements ... are based on scientific data and
conclusions that have not been subjected to peer review or scientific scrutiny. This clearly is a
case of putting the policy ‘cart’ before the scientific ‘horse” (p. 4).

c. Suitability of Ecoregion Use in Guidance

Frost Brown Todd question the applicability of the Guidance solely to Central Appalachia and
argue that the suitability of ecoregion use in the Guidance is not science-based but rather a way
to specifically target the coal mining industry in Appalachia through the use of policy. They
question why the guidance is not applicable to other regions of the country with mining
activities: “EPA has not articulated any reasonable or clear basis for the scope of these new rules
— whether based on geography or industry” (p. 7). In addition they state: “It is also unclear why
EPA has sought to limit the applicability of this conductivity limit to ‘Central Appalachian
streams containing the types of soil found in those streams.” Why is this information not
relevant to other streams, regions, or industries? EPA’s conductivity benchmark in fact appears
to be an artificial limited and manipulated standard designed to target a specific industry in a
specific region, with the sole purpose of making the continued practice of that industry a
practical impossibility” (p. 9).

d. Scientific Review and Technical Recommendations for Project Review and Monitoring

Frost Brown Todd recommend that the Guidance not be implemented immediately on permits
for coal mining activity. They contend that prior to implementation of the Guidance on permit
and project review the scientific data referenced should be subjected to scientific peer review:
“EPA also should engage in a rigorous, scientifically valid, and peer reviewed analysis of
relevant and available scientific data before attempting to impose any additional specific
requirements on permits for coal mining activities” (p. 2).

Frost Brown Todd convey their opinion that once the scientific data has been reviewed the
Guidance may change. which will negatively impact projects that are permitted under the current
Guidance, as they are subject to different requirements: “Those permits are likely to be based
upon requirements in the ‘interim’ Guidance that may prove unnecessarily stringent,
scientifically invalid, or otherwise legally unnecessary” (p. 4).
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e. Insufficient Scientific Evidence and Insufficient Peer Review

Overall, the comment letter by Frost Brown Todd states their opinion that the Guidance is based
on insufficient scientific evidence that has not been adequately peer reviewed or proven. They
express their concern that the Guidance will have a detrimental impact on the coal mining
industry in Appalachia and that insufficient scientific data and evidence have been referenced to
support its requirements: “This hardly appears to be the kind of extensive data that EPA purports
to rely upon, nor does it appear to be the kind of extensive data on which such a far- reaching
and potential devastating limit should be based. Yet this is what EPA has done” (p. 9).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOs)

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

7. ACADEMIA/ PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

One letter (Doc. #0015) received from congressional delegates comments on the issue of Science
Regarding Environmental Impacts from Surface Coal Mining in Appalachia. This letter is
signed by 23 Congressional Delegates from 14 different states, including Alabama, Alaska,
Colorado, Illinois, Kentucky, Michigan, Montana, Ohio, Pennsylvania, Tennessee, Utah,
Virginia, West Virginia, and Wyoming. In general the comment letter is not supportive of the
Guidance, and is critical of the peer review process used by EPA for reviewing the scientific data
prior to issuance of the Guidance.

a. Scientific Validity of Material Referenced in Guidance

The congressional delegates express their opinion that the scientific data referenced in the
Guidance should be subject to outside peer review prior to implementation: “We believe these
proposals should be subject to public comment, as well as outside peer review for any draft
scientific data, prior to implementation, so as to strike a better balance between environmental
protections and responsible governance” (p. 1).
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9. PRIVATE CITIZEN — GENERAL

Of the 84 comment letters posted by the docket as of December 1, 2010 by members of the
general public, 30 letters commented on the issue area of Science Regarding Environmental
Impacts from Surface Coal Mining in Appalachia. All letters but one (Doc. #0249) generally
approve of the Guidance and its supporting materials.

a. Scientific Validity of Material Referenced in Guidance

A majority of the commenters support the scientific validity of materials referenced by the
Guidance. Multiple comment letters state that «... there is unequivocal evidence from numerous
studies both within the EPA and by independent scientists documenting that conductivity is
elevated in waterways downstream from mountaintop removal mines in central Appalachia.” It
should be noted that this language is also found in the mass mailing campaign sponsored by
Sierra Club (Doc. #0103).

Other commenters express support for the scientific material referenced in the Guidance with the
following common statement: “The most recent, peer — reviewed scientific information
documents the harm that mountaintop removal causes to water quality. Based on research
showing a strong relationship between conductivity of at least 300 — 500 puS/cm and harm to
aquatic life, the policy will help ensure clean water.” It should be noted that this language is also
found in the mass mailing campaign sponsored by Earthjustice (Doc. #0022).

b. Scientific Materials Not Reviewed/ Referenced by Guidance

Several commenter letters included the following common statement referencing a supplemental
2010 scientific article by Margaret Palmer that supports scientific materials referenced by the
Guidance, “A recent peer-reviewed scientific article details the harm that mountaintop removal
causes to water quality (Doc. #0180).” A reference to this scientific article is also mentioned by
another commenter (Doc. #0222.1) quoting from the article the following statement regarding
science and regulation: “The best available science clearly demonstrates that the impacts of
mountaintop removal are ‘pervasive and irreversible’ and that ‘current attempts to regulate
mountaintop removal practices are inadequate” (p. 1).

e. Insufficient Scientific Evidence/ Insufficient Peer Review

Many of the commenters in support of the Guidance and the referenced scientific reports share
the common opinion that the mining practice of valley fills should not be allowed. Some
commenters suggest that additional research should be funded by EPA for the study of the
impacts of valley fills. One commenter writes (Doc. #0186): “The EPA must fund
comprehensive research aimed at increasing your understanding of the impacts of valley fills”(p.
2).

Multiple letters identify their objections to mitigation through stream creation and provide the
following statement related to insufficient scientific evidence: “EPA should strengthen the policy
by refusing to permit mitigation (...) it is not possible to re-create the ecological functions of
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streams. Similarly, EPA must not allow for the sequencing of valley fills; there is no scientific
evidence demonstrating that sequential construction of stream burial sites avoids the devastation
downstream (Doc. #0189).”

In general, most comment letters support the scientific reports referenced by the Guidance.
However, in addition to the referenced scientific evidence they suggest that funding for
additional research will further develop an understanding of the adverse impacts of valley fills.

The commenter that opposes the Guidance (Doc. #0249) is of the opinion that there is
insufficient scientific evidence to prove that mountaintop mining and the practice of valley fills
affect the ecological services provided by streams: “Lobbyists will tell you that scientific
research suggests that one valley fill is too many, because of the unique headwater streams lost
along with the ecological serviced they provide this is not supported by facts.”

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the issue area of the
Science Regarding Environmental Impacts from Surface Coal Mining in Appalachia had not
been posted by the docket. Any comments received will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

Both campaigns commented on the issue area of Science Regarding Environmental Impacts from
Surface Coal Mining in Appalachia. These campaigns are supportive of the Guidance.

a. Scientific Validity of Material Referenced in Guidance
The comments in the letters from both the Earthjustice and Sierra Club campaigns support the

scientific validity of material referenced in the Guidance. The Earth Justice campaign (Doc.
#0022) states: “I support this Guidance because there is unequivocal evidence from numerous
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studies both within the EPA and by Independent scientists documenting that conductivity is
elevated in the waterways downstream from mountaintop removal mines in central Appalachia.”
The comment letter goes on to state: “The best available science shows strong relationships
between conductivity of at least 300 — 500 uS/cm, and harm to aquatic life in the affected
streams.”

The Sierra Club campaign (Doc. #0103) argues that “The most recent, peer reviewed scientific
information documents the harm that mountaintop removal causes to water quality.” Comments
in the letter include the support of scientific research documenting the relationship between
higher levels of conductivity and water quality referenced in the Guidance.

e. Insufficient Scientific Evidence/ Insufficient Peer Review

The Sierra Club letter (Doc. #0103) expresses opposition to the Guidance allowing for the
sequencing of valley fills due to insufficient scientific evidence. They convey their opinion that
“EPA must not allow sequencing of valley fills; there is no scientific evidence demonstrating that
sequential construction of stream burial sites avoids the devastation of downstream waters.”

13. UNKNOWN

Ten letters posted by the docket as of December 1, 2010 from unknown sources commented on
the issue area of Science Regarding Environmental Impacts from Surface Coal Mining in
Appalachia. Of the ten comment letters, all but one letter (Doc. #0010) are in support of the
Guidance.

a. Scientific Validity of Material Referenced in Guidance

Several of the comment letters identify scientific research referenced in the Guidance
demonstrating the loss of 2,000 miles of streams and headwaters due to mountaintop removal
and express their appreciation that EPA is supporting this scientific research: “I am also pleased
that EPA has recognized the role of the Clean Water Act to support this scientific research and
protect the people of Appalachia (Doc. #0192).”

One comment (Doc. #0010) opposes the science referenced, including the research from the
Pond study by stating that the “Guidance is based on scientific studies that are limited in scope
and analysis.”

b. Scientific Validity of Material Referenced in Guidance

Several comment letters include the following statement referencing a supplemental 2010
Science article by Margaret Palmer that supports scientific materials referenced by the Guidance:
“A recent peer-reviewed scientific article details the harm that mountaintop removal causes to
water quality (Doc. #0187).”
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e. Insufficient Scientific Evidence/ Insufficient Peer Review

Many of the commenters who support the Guidance and the referenced scientific reports share
the common opinion that the practice of valley fills when mining should not be allowed. Some
commenters suggest that additional research should be funded by EPA for the study of the
impacts of valley fills. Multiple commenters state: “The EPA must fund comprehensive
research aimed at increasing your understanding of the impacts of valley fills.” Many of these
comment letters also include the following statement of opposition to the valley fill practice
citing insufficient scientific evidence: “EPA must not allow for the sequencing of valley fills;
there is no scientific evidence demonstrating that sequential construction of stream burial sites
avoids the devastation downstream waters (Doc. #0211).”
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IV. Conductivity

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The issue area of conductivity includes those comments, recommendations, and opinions
submitted by stakeholders regarding the suitability of specific conductance as a benchmark, the
use of constituent ions instead of conductivity, and the use of pollutants other than conductivity
or constituent ions as a benchmark for water quality.

There were a total of 35 tallied comments submitted to the docket as of December 1, 2010,
discussing conductivity. These were submitted by different types of commenters, including a
state agency, representatives of the mining industry, an environmental non-governmental
organization (NGO), congressional delegates, the general public, and mass mailing campaigns.
Most comments were received from private citizens and mass mailing campaigns, but were not
as substantive as those received from other stakeholders. Figure 4-1 on the next page presents
the total comment letters that address conductivity issue by commenter category.

Most comments from private citizens and mass mailing campaigns are in general agreement with
the Guidance and support the use of conductivity as a benchmark. It should be noted that some
of the comment letters received from private citizens may be modified mass mailers, as they use
language similar, if not identical to mass mailing campaigns identified by the docket. These
comment letters were summarized with other unique letters because they raise issues beyond
what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
arguing that specific conductance is not an adequate benchmark for water quality downstream of
mountaintop mining activities, while the environmental NGO (The Sierra Club) and the state
agency (the Commonwealth of Kentucky Energy and Environment Cabinet) are in general
support of the Guidance. The Sierra Club argues that scientific research has demonstrated that
mountaintop mining activities are responsible for downstream high levels of conductivity
because these cannot be attributed to residential development or agriculture, and recommends a
stricter conductivity benchmark. The Kentucky Energy and Environment Cabinet seeks
clarification on Guidance implementation through a series of questions, some of which are
related to water quality measures and benchmarks.

Below are summaries, presented by commenter category, on the issue of conductivity as it relates
to the Guidance. Under each commenter category, all sub-issues commented on are listed by
letter (based on the issue outline) and are discussed. Not all commenter categories discussed all
sub-issues; therefore not all sub-issues are listed under each commenter category.
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Figure 4-1. Conductivity, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the issue area of
conductivity had not been posted by the docket. Any subsequent comments received will be
addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations. Some of their questions
relate to the Guidance’s proposed water quality benchmarks.

b. Use of Constituent Ions Instead of Conductivity

The Kentucky Energy and Environment Cabinet refers to footnote 21 in the Guidance and a
study “that narrows the applicability of this guidance to waters dominated by salts of SO4* and
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HCOj at circum-neutral pH and low levels of chloride (g. A.16)” to request that EPA describe
how this determination will be made when processing CWA Section 402 permits. They further
ask “what delegated states should do when waters are not so dominated (q. A.16).”

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of
conductivity had not been posted by the docket. Any subsequent comments received will be
addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance, and to conductivity measures that they feel
cannot be upheld.

a. Suitability of Specific Conductance as a Benchmark

With respect to conductivity, Frost Brown Todd states that the Guidance “includes the
impositions of strict conductivity limits that may not be attainable” (p. 3).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, one letter was submitted by an environmental NGO commenting on the
issue of conductivity in EPA’s Guidance. The Sierra Club (Doc. #0225) strongly supports the
Guidance, commends EPA for issuing it, and supports the suitability of conductivity as a
benchmark for water quality.

a. Suitability of Specific Conductance as a Benchmark

The Sierra Club argues that ample scientific research has demonstrated that high levels of
conductance are seen downstream of mountaintop removal mines in Appalachia. They also
argue that EPA’s research has shown that other sources, such as soil disturbances from
residential development and agriculture are not responsible for high conductance levels. They
therefore make the point that the use of specific conductance is a suitable benchmark for
determining water quality.
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They are requesting the implementation of a higher conductivity benchmark in the Guidance “to
prevent damage to headwater streams as well as the larger, downstream aquatic system” (p. 2).
Furthermore, they reference the peer review conducted by the Science Advisory Board that
confirms the validity of the conductivity study and the numeric benchmark and argue that the
“levels that EPA identified for the benchmark may not be sufficiently protective of water

quality” (p. 2).

6. OTHER NGOS

As of December 1, 2010, comments from this category group discussing the issue area of
conductivity had not been posted by the docket. Any subsequent comments received will be
addressed in the final summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of
conductivity had not been posted by the docket. Any subsequent comments received will be
addressed in the final summary.

8. CONGRESSIONAL DELEGATES

One comment letter received from congressional delegates (Doc. #0011) addresses conductivity.
The letter is signed by three Congressional Delegates representing the States of Virginia and
West Virginia. It is in general disagreement with the Guidance and the use of conductivity as a
benchmark.

a. Suitability of Specific Conductance as a Benchmark

The congressional delegates argue that the Guidance is “premature largely” and contend that full
consideration has not been given to the “far-reaching implications of the policies it espouses,
especially as it relates to conductivity” (p. 1).

9. PRIVATE CITIZEN - GENERAL

Twenty four comment letters, typically one page in length, received from members of the general
public comment on conductivity. All letters are in agreement with the Guidance and the
suitability of specific conductance as a benchmark.

a. Suitability of Specific Conductance as a Benchmark

Commenters argue that specific conductance is suitable as a benchmark, with all letters except
one (Doc. #0006) stating at least one of the following three reasons:

e “Because conductivity is elevated downstream from mountaintop removal mines;”
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e “Best available science has shown that stream conductivity level is a reliable indicator of
stream health and function;” or

e “Based on the research showing a strong relationship between conductivity of at least 300
— 500 ps/cm and harm to aquatic life.”

About half of all the commenters encouraged EPA to “promptly follow the science discussed in
this guidance by setting a National Recommended Water Quality Criterion for conductivity for
Central Appalachia and requiring states to adopt the criterion.” It should be noted that this
language is also found in the mass mailing campaign sponsored by Earthjustice (Doc. #0022)

One commenter (Doc. #0006) applauds and supports the new conductance tests for streams and
“supports the limits of conductance, on dissolved solids and small particulates” (p. 1).

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter submitted by a private citizen - expert comments on
conductivity. The commenter is a biologist, with a Masters degree in biology, and is currently a
teacher teaching Wildlife Management and Environmental Earth Science (Doc. #0112). The
commenter strongly supports the Guidance and of the use of specific conductance as a
benchmark.

a. Suitability of Specific Conductance as a Benchmark

This commenter is in support of specific conductance suitability as a benchmark and further
states that “available science shows that stream’s conductivity level is a reliable indicator of
stream health and function” and that “best available science shows a strong relationship between
conductivity of at least 300 — 500 pus/cm and harm to aquatic life.”

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the issue area of
conductivity had not been posted by the docket. Any subsequent comments received will be
addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).
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Both campaigns are in support of EPA’s Guidance, and of the use of specific conductance as a
benchmark.

a. Suitability of Specific Conductance as a Benchmark

Both Earthjustice and the Sierra Club support the suitability of specific conductance as a
benchmark. They argue that research has shown a strong correlation between conductivity levels
exceeding 300 — 500 us/cm and “harm to aquatic life.” The Sierra Club (Doc. #0103) further
recommends that EPA “follow up the policy by setting water quality criteria for conductivity for
central Appalachia and requires states to adopt these criteria as soon as possible.”

13. UNKNOWN

Three comment letters received from unknown or unidentified commenters discuss conductivity.
They are all in support of the guidance.

a. Suitability of Specific Conductance as a Benchmark

Similar to the mass mailing campaign sponsored by Earthjustice, two comment letters (Doc.
#0184 and #0214) support the suitability of specific conductance as a benchmark because
“conductivity is elevated downstream form mountaintop removal mines.”

Similar to the other mass mailing campaign sponsored by The Sierra Club, two comment letters
(Doc. #0185 and #0214) encourage EPA to set a “National Recommended Water Quality
Criterion for conductivity for Central Appalachia and requiring states to adopt the criterion.”
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V. NPDES Oversight and Review

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The issue area of NPDES oversight and review includes those comments, recommendations, and
opinions submitted by stakeholders regarding the following sub-issues:

Federal authority to regulate these activities under 402;
Application of reasonable potential analysis;
Incorporation of numeric standards in NPDES permit;
Monitoring and reporting requirements;

Compliance schedules;

Narrative standards;

Antidegradation; and

Recommended changes in guidance relating to CWA 402.

S@ oo o

There were a total of 34 tallied comments submitted to the docket as of December 1, 2010,
discussing NPDES oversight and review. These were submitted by different types of
commenters, including a state agency, representatives of the mining industry, an environmental
non-governmental organization (NGO), congressional delegates, the general public, and mass
mailing campaigns. Most comments were received from private citizens and mass mailing
campaigns, but were not as substantive as those received from other stakeholders. Figure 5-1 on
the next page presents the total comment letters that address the issue of NPDES oversight and
review, by commenter category.

All comments received from private citizens and the mass mailing campaigns either support the
Guidance or are opposed to mountaintop mining activities in general, and recommend that water
quality criteria for conductivity be set and adopted throughout Appalachia. It should be noted
that some of the comment letters received from private citizens may be modified mass mailers,
as they use language similar, if not identical to mass mailing campaigns identified by the docket.
These comment letters were summarized with other unique letters because they raise issues
beyond what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the environmental NGO (The Sierra Club) and the state agency (the Commonwealth of
Kentucky Energy and Environment Cabinet) are in general support of the Guidance. Industry
commenters view the Guidance as flawed in imposing new requirements on NPDES permits
solely for mountaintop mining activities, and request that the Guidance be withdrawn.
Congressional delegates disagree that EPA’s emphasis on conductivity for NPDES permits
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related to mountaintop activities. The Sierra Club urges EPA to set water quality criteria for
conductivity throughout Appalachia and to encourage states to implement them. The Kentucky
Energy and Environment Cabinet seeks clarification on Guidance implementation through a
series of questions, including data collection, water quality standards, baseline monitoring, and
compliance schedules.

Below are summaries, presented by commenter category, on the issue of NPDES oversight and
review. Under each commenter category, all sub-issues commented on are listed by letter (based
on the issue outline) and are discussed. Not all commenter categories discussed all sub-issues;
therefore not all sub-issues are listed under each commenter category.
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Figure 5-1. NPDES Oversight and Review, Total Comment Letters by Commenter
Category

1. FEDERAL GOVERNMENT AGENCIES
As of December 1, 2010, comments from this category group discussing the issue area of

NPDES oversight and review had not been posted by the docket. Any subsequent comments
received will be addressed in the final summary.
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2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations.

b. Application of Reasonable Potential Analysis

The Kentucky Energy and Environment Cabinet requests clarification regarding the issue of a
permit conditional on the collection of data during the permit term, and the status of States not
listed in the Guidance. Their questions are as follows:

e “Isit U.S. EPA’s determination that the issuance of a CWA § 402 permit may not be
conditioned on collection of data during the permit term appropriate for performance of a
reasonable potential analysis, with the requirement in the permit that it be re-opened or
conditioned to include appropriate requirements once reasonable potential is determined?”
(p. 4); and

o “Will States other than those specified in the Guidance also be “subject to reasonable
potential analysis of non-coal mining activities?” (p. 5).

c. Incorporation of Numeric Standards in NPDES Permit

The Kentucky Energy and Environment Cabinet questions the relevance of numeric standards,
and asks if other water quality standards (including narrative standards) could be used. Question
15 (p. 2) asks: “Is it U.S. EPA's determination that a delegated state cannot in some or all cases
use the available approaches outlined in 40 CFR 122.44 for implementing a narrative water
quality standard, including whole effluent testing (WET) or best management practices (BMPS)
in lieu of a numeric limit for a narrative water quality standard?”

d. Monitoring and Reporting Requirements

The Guidance requires baseline monitoring data for biological condition, conductivity, total
dissolved solids, sulfates, bicarbonate, chloride, magnesium, potassium, calcium, sodium, pH,
and selenium. The commenter wonders if EPA is concerned with other parameters or if the
concern is limited specifically to this list. The comment letter also asks (question 25, p.5):
“What is U.S. EPA’s position as it relates to the use of water quality variances with respect to
this new final interim guidance?”

e. Compliance Standards

The Kentucky Energy and Environment Cabinet questions EPA’s position on compliance
schedules in the new Guidance.
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f. Narrative Standards

The Guidance states that a top priority of the Administration is to reduce and minimize impacts
of surface coal mining. The Kentucky Energy and Environment Cabinet requests an explanation
of EPA’s “perspective of reducing and minimizing impacts of surface coal mining as it relates to
the goals and objectives of the CWA § 402 program (p. 4).” As stated above (under c.
Incorporation of Numeric Standards in NPDES Permit), the Kentucky Energy and Environment
Cabinet references 40 CFR 122.44 to recommend the use of narrative standards (question 15 p.
2).

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of
NPDES oversight and review had not been posted by the docket. Any subsequent comments
received will be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance.

a. Federal Authority to Regulate These Activities Under 402

Frost Brown Todd claim the Guidance is a legally binding rule that has been adopted without
public notice and comment, making it legally flawed, and request it be withdrawn immediately.
They state “EPA has made clear its intent to impose specific new requirements on NPDES
permits (and other related environmental permits) associated with surface mining activities in
Appalachia, and to use its full authority and influence to compel the states and other federal
agencies to enforce these requirements” (p. 3).

Frost Brown Todd is of the opinion that the permit requirements and environmental standards
have not been subject to a full scientific review and feel the Guidance was issued prematurely.
For example, the Guidance does not allow coal mining activities to be authorized under the
NPDES general permit. Frost Brown Todd argues that EPA has not provided enough
information to justify this requirement. They further claim EPA “improperly seeks to ‘correct’
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NPDES permits that have already been issued by states by seeking to force the Corps to address
those alleged deficiencies through the Section 404 permitting program” (p. 5).

c. Incorporation of Numeric Standards in NPDES Permit

The Guidance sets a specific, numeric standard for states to enforce through the NPDES
permitting process and requires specific documentation to support NPDES permitting decisions.
Frost Brown Todd again make the argument that the Guidance is legally flawed and request it be
withdrawn.

f. Narrative Standards

Frost Brown Todd disagrees with the Guidance’s position on narrative standards and contend
that “the Guidance effectively precludes the use of whole effluent testing (“WET”) and/or best
management practices, as allowed under 40 CFR § 122.44, to implement narrative water quality
standards. Through this approach, EPA has effectively written these methods out of the
regulation without notice and comment or appropriate regulatory action” (p. 5).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, one letter was submitted from an Environmental NGO commenting on
the issue of NPDES oversight and review. The Sierra Club (Doc. #0225) strongly supports the
Guidance and commends EPA for issuing it.

c. Incorporation of Numeric Standards in NPDES Permit

The Sierra Club feels the Guidance is necessary to protect water quality from negative impacts of
mountaintop removal mining. They further urge EPA to “set water quality criteria for
conductivity for central Appalachia and require states to adopt these criteria as soon as possible
(p- 1).” Given the number of pending mining permits, they agree with EPA’s immediate
implementation of the Guidance.

6. OTHER NGOS

As of December 1, 2010, comments from this category group discussing the issue area of
NPDES oversight and review had not been posted by the docket. Any subsequent comments
received will be addressed in the final summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of

NPDES oversight and review had not been posted by the docket. Any subsequent comments
received will be addressed in the final summary.
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8. CONGRESSIONAL DELEGATES

One comment letter (Doc. #0011) posted by the docket as of December 1, 2010 was submitted
by congressional delegates. It is signed by three members of Congress representing the States of
Virginia and West Virginia, and is in general disagreement with the Guidance and federal
authority to regulate mountaintop mining activities under 402.

a. Federal Authority to Regulate These Activities Under 402

The members of Congress are in general disagreement with the Guidance and are of the opinion
that “EPA is seeking to bootstrap conductivity as a section 402 effluent limitation standard
through the section 404 process” (p. 1) for surface coal mining in Appalachia. They argue there
is no precedent to justify this action and it is a “wrong approach to implementing the Clean
Water Act. This is a national law and should be applied evenly and equally throughout the
country as has been done in the past, and there is simply no justification for departing from that
practice” (p. 1).

9. PRIVATE CITIZEN - GENERAL

Twenty three comment letters, typically one page in length, submitted by members of the general
public comment on the issue of NPDES oversight and review. All of the private citizen
commenters either support the Guidance or are opposed to mountaintop mining in general.

a. Federal Authority to Regulate These Activities Under 402

Commenters support EPA’s decision to implement the Guidance immediately. One commenter
(Doc. #0222.1) states: “I also strongly encourage the EPA to promptly follow the science
discussed in this guidance by setting a National Recommended Water Quality Criterion for
conductivity for Central Appalachia and requiring states to adopt the criterion” (p. 2).

c. Incorporation of Numeric Standards in NPDES Permit

Most commenters express concern with the impacts of mining to water quality. Many feel EPA
should set water quality criteria for conductivity for Central Appalachia and require these
standards be adopted by states as soon as possible.

h. Recommended Changes in Guidance Relating to CWA 402

As stated above, the majority of commenters are concerned with the impacts of mining to water
quality. Many feel EPA should set water quality criteria for conductivity for Central Appalachia
and require these standards be adopted by states as soon as possible. Several commenters further
suggest that EPA “prohibit issuance of permits that are contrary to the guidance (Doc. #0215).”
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10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter was submitted from a private citizen - expert commenting on
the issue of NPDES oversight and review. The commenter is a biologist, with a Masters degree
in biology, and is currently a teacher teaching Wildlife Management and Environmental Earth
Science (Doc. #0112).

c. Incorporation of Numeric Standards in NPDES Permit

The commenter shares concern for water quality with commenters from several other commenter
categories and reiterates the request for EPA to “follow the science discussed in this guidance by
setting a National Recommended Water Quality Criterion for conductivity for Central
Appalachia” (p. 2).

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the issue area of
NPDES oversight and review had not been posted by the docket. Any subsequent comments
received will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

Both campaigns are in support of EPA’s Guidance and suggest that the Guidance should be
strengthened and finalized.

c. Incorporation of Numeric Standards in NPDES Permit

Both campaigns share concern for water quality with commenters from several other commenter
categories and reiterate the request for EPA to “follow up the policy by setting water quality
criteria for conductivity for central Appalachia and require states to adopt these criteria as soon
as possible (Doc. #0103).”

13. UNKNOWN

Eight comment letters received from unknown or unidentified commenters discuss NPDES
oversight and review. All commenters are in general agreement with EPA’s Guidance.

NPDES Oversight and Review -7- Horsley Witten Group, Inc.
Issue Summary December 31, 2010



DRAFT

c. Incorporation of Numeric Standards in NPDES Permit

The majority of commenters “strongly encourage EPA to promptly follow the science discussed
in this guidance by setting a National Recommended Water Quality Criterion for conductivity
for Central Appalachia and requiring states to adopt the criterion (Doc. #0214.1, p. 1).”

h. Recommended Changes in Guidance Relating to CWA 402
Many commenters appreciate EPA’s commitment to protect Appalachia by enforcing the CWA

and urge EPA to “strengthen and finalize your guidance to improve review of Appalachian
surface coal mining (Doc. #0192).”
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V1. Clean Water Act Section 404

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The CWA Section 404 issue area includes those comments, recommendations, and opinions
submitted by stakeholders regarding the following sub-issues:

a. Federal Roles of EPA, the Unites States Army Corps of Engineers (Corps), and the
Office of Surface Mining Reclamation and Enforcement (OSM) in Evaluating CWA 404
Applications;

Independent Evaluation of Water Quality under CWA 404;

Mine Design;

Relationship of Water Quality to Significant Degradation under 230.10(c);
Compensatory Mitigation under CWA 404;

Monitoring and Reporting Requirements;

Cumulative Impact Analysis under CWA 404; and

Recommended Changes in Guidance Relating to CWA 404.

Se@ o ooo

A total of 69 comments posted by the docket as of December 1, 2010 discussed the CWA
Section 404. These were submitted by different types of commenters, including a state agency,
representatives of the mining industry, an environmental non-governmental organization (NGO),
congressional delegates, the general public, and mass mailing campaigns. Most comments were
received from private citizens and mass mailing campaigns, but were not as substantive as those
received from other stakeholders. Figure 6-1 on the next page presents the total comment letters
that address the CWA Section 404 issue, by commenter category.

Most comments from private citizens and the mass mailing campaigns are in general agreement
with the Guidance and support EPA’s implementation of the CWA requirements and identify
EPA and the Corps as responsible for the prevention of water quality degradation. These
comments are not supportive of valley fills, viewed as destructive, or of stream creation,
qualified as insufficient mitigation for stream loss. It should be noted that some of the comment
letters received from private citizens may be modified mass mailers, as they use language
similar, if not identical to mass mailing campaigns identified by the docket. These comment
letters were summarized with other unique letters because they raise issues beyond what was
raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the environmental NGO (The Sierra Club) and the state agency (the Commonwealth of
Kentucky Energy and Environment Cabinet) are in general support of the Guidance. Industry
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commenters contend that the Guidance oversteps established authorities and regulatory
structures, is incorrectly reflective of the so-called Hobet 45 mine case outcomes which they
view as not necessarily applicable to all surface coal mining operations, and imposes unrealistic
and unpredictable monitoring requirements. Congressional delegates urge EPA to withdraw the
Guidance because it represents substantial changes that exceed the intent of the CWA, and
undermines the authority, role, and responsibility of State agencies in reviewing and issuing
permits. The Sierra Club disagrees with the sequencing of valley fills and compensatory
mitigation, particularly for headwater streams, and urges EPA to further strengthen the Guidance
requirements and ensure its prompt implementation in Appalachia. The Kentucky Energy and
Environment Cabinet seeks clarification on Guidance implementation through a series of
questions, some of which relate to mitigation.

Below are summaries, presented by commenter category, on the issue of the CWA Section 404.
Under each commenter category, all sub-issues commented on are listed by letter (based on the
issue outline) and are discussed. Not all commenter categories discussed all sub-issues; therefore
not all sub-issues are listed under each commenter category.
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Figure 6-1. Clean Water Act Section 404, Total Comment Letters by Commenter Category
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1. FeEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the issue area of the
CWA Section 404 had not been posted by the docket. Any subsequent comments received will
be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations, specifically on the roles
of federal agencies in evaluating Section 404 applications.

a. Federal Roles of EPA, Corps, and OSM in Evaluating CWA 404 Applications

The Kentucky Energy and Environment Cabinet seeks confirmation of whether a Section 404
permit may be issued if a surface coal mining operation “complies with the suggested alternative
mining practices in this guidance,” and whether “such alternative mining practices will
sufficiently mitigate for a reasonable potential to violate for the parameters identified at the
bottom of page 22 for a CWA 8 402 permit” (p. 5). Seeking further clarification on the roles of
federal agencies, Kentucky inquires as to whether the Corps may issue a CWA § 404 permit “in
advance of issuance of a CWA § 402 permit” (p. 5).

3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, no comments from this category group discussing the issue area of
Section 404 of the CWA had been posted by the docket. Any comments received subsequently
will be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. In
general, the comments do not support the Guidance. Their CWA Section 404 comments focus
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on the roles of government agencies, independent evaluations of water quality under CWA
Section 404, sequencing of valley fills, and monitoring and reporting requirements.

a. Federal Roles of EPA, Corps, and OSM in Evaluating CWA 404 Applications

Frost Brown Todd imply that EPA is overstepping its legal and regulatory boundaries under the
404(b)(1) program: “EPA has clearly directed its regional offices to enforce these requirements,
which are set forth in detail in the Guidance, through various means, including objecting to
proposed NPDES permits; ignoring state water quality certifications under Section 401 of the
CWA; and forcing state and federal agencies to ‘correct” NPDES permit deficiencies through
other permitting programs, such as the U.S. Army Corps of Engineers' ("Corps") program under
CWA Section 404” (p. 3).

They further contend that the Guidance “ignores the careful federal-state balance established by
Congress, and imposes numerous requirements on coal mining permitting that are not authorized
under the Clean Water Act and related statutes” (p. 4). Frost Brown Todd finally conclude on
this subject with the following statement. “These heavy-handed requirements not only contradict
the long-established regulatory standards, authorities, and programs under the CWA, SMCRA,
and related statutes — they threaten to establish precedents that would undermine the consistent
and fair application of those statutes to activities and industries throughout the United States.”

b. Independent Evaluation of Water Quality under CWA 404

Frost Brown Todd also assert that the Guidance “effectively precludes the use of whole effluent
testing ("WET") and/or best management practices, as allowed under 40 CFR § 122.44, to
implement narrative water quality standards,” and that the EPA has effectively done so “without
notice and comment or appropriate regulatory action” (p. 5).

c. Mine Design with Respect to Sequencing Valley Fills

Referencing the so-called Hobet 45 mine case, Frost Brown Todd argue that the Guidance is
reflective of the outcome of that specific case, qualified as “one of the first permits to be
addressed through the so-called Enhanced Coordination Procedures adopted by EPA and the
Corps in mid-2009” (p. 3). They further imply that the outcome of the negotiations between the
EPA, the Corps, and Hobet Mining, LLC, is not necessarily applicable to all surface coal mining
operations.

“This includes the imposition of strict conductivity limits that may not be attainable,
dramatic reductions in the percentage of coal to be recovered, requirements for mitigation
monitoring and ‘adaptive management plans,” and significant revisions to valley fill
design. These measures were clearly the ‘price to be paid’ in order to eliminate EPA's
objections to the permits required for the Hobet 45 mine, and EPA has made it patently
clear in the April 1 Guidance Memorandum and all of its recent actions that it intends to
make these measures mandatory for all future mine permits in Central Appalachia” (p. 3).
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f.  Monitoring and Reporting Requirements

Echoing the opinion expressed above, Frost Brown Todd further assert that the Guidance
imposes unnecessary and costly monitoring requirements for permittees.

“to include provisions for ‘adaptive remedial action™ [that] threatens to require every
permittee to write an open-ended blank check for further, unlimited mitigation demands
by EPA and other resource agencies — without any clear standards or expectations in
advance. This threatens to force permittees to attempt to hit constantly moving targets
for mitigation and to impose economically impracticable and technically unachievable
mitigation requirements on them in perpetuity” (p. 8)

They argue that these monitoring requirements are “arbitrary and capricious and well beyond
EPA's statutory authority,” and contend that “EPA and other permitting agencies must provide
clear, predictable, and attainable standards in advance” (p. 8).

5.  ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, one letter was submitted from an Environmental NGO commenting on
the issue of the CWA Section 404. Overall, the Sierra Club (Doc. #0225) is supportive of the
Guidance, yet encourages the implementation of additional measures to protect the environment
from the “environmentally destructive activities taking place” in Appalachia (p. 1). Sierra Club
comments upon the sequencing of valley fills and the ability of mitigation measures imposed
under Section 404 to mitigate for water quality impacts, and provides recommendations for
changes to the Guidance relating to Section 404 of the CWA.

c. Mine Design with Respect to Sequencing Valley Fills

While generally supportive of the Guidance, Sierra Club disagrees “with the policy of
sequencing approval of valley fills” (p. 2). Citing that valley fills “cause irreparable damage to
streams,” the commenter notes that “high conductivity levels cause the loss of streams’
ecological services” (p. 2) as demonstrated by the scientific information on which EPA’s
Guidance is based. The commenter goes on to remind the EPA and the Corps of their
“responsibility to prevent water pollution, not simply monitor it after it occurs” (p. 2).

e. Compensatory Mitigation under CWA 404 and the Ability of Mitigation to
Compensate for Water Quality Impacts

The Sierra Club disagrees with compensatory mitigation by asserting that “Mitigating for the
loss of headwater streams should not be permitted because it is not possible to re-create the
ecological functions of these streams.” The Sierra Club also wishes for EPA to “recognize that
mitigation for these streams is not a viable option” (p. 2).
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h. Recommended Changes in Guidance Relating to CWA 404

Sierra Club commends EPA for issuing the Guidance, but urges EPA to further strengthen its
requirements with respect to Guidance implementation under the CWA Section 404. “While
Sierra Club supports the guidance as an important initial step, we believe that EPA must
strengthen it in several aspects” (p. 2). Sierra Club concludes with the statements, “We urge
EPA to ensure that the guidance is faithfully carried out in its regional offices and in the
Appalachian states. In addition, we ask EPA to strengthen the guidance by recognizing the
failure of stream mitigation effort and to abandon its policy of sequencing valley fills” (p. 2).

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOSs)

As of December 1, 2010, no comments from this category group discussing the issue area of
Section 404 of the CWA had been posted by the docket. Any comments received subsequently
will be addressed in the final summary.

7. ACADEMIA/ PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of the
CWA Section 404 had not been posted by the docket. Any subsequent comments received will
be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

One comment letter (Doc. #0011) submitted by congressional delegates discusses Section 404 of
the CWA. The letter is signed by three members of Congress representing the States of Virginia
and West Virginia, is in general disagreement with the Guidance, and expresses concerns on
many of its aspects.

a. Federal Roles of EPA, Corps, and OSM in Evaluating CWA 404 Applications

The congressional delegates focus their comments on the Guidance around the “far-reaching
implications of the policies it espouses” (p. 1). Specific to the roles of federal agencies in
evaluating CWA 404 applications, they assert that “Essentially, EPA is seeking to bootstrap
conductivity as a section 402 effluent limitation standard through the section 404 process ...
[and] only in Appalachia, and only with respect to surface coal mining operations” (p. 1). The
commenters contend that “not only is there no precedent for such an action, but [that] it is also
patently a wrong approach to implementing the Clean Water Act.”

The congressional delegates conclude by urging EPA to withdraw the Guidance and to “continue
to work with the affected States, the involved federal agencies, and all stakeholders to develop
guidelines that truly provide a balanced process for energy development and environmental
protection” (p. 2).
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9. PRIVATE CITIZEN — GENERAL

Fifty-one comment letters posted by the docket as of December 1, 2010, from members of the
general public commented on the issue area of the CWA Section 404. Several identical
comments are expressed by many of the commenters, and many of these comment letters appear
to be modified versions of the mass mailing campaigns (e.g., Doc. #0022 from Earthjustice, and
Doc. #0103 from Sierra Club).

a. Federal Roles of EPA, Corps, and OSM in Evaluating CWA 404 Applications

Many of the private citizen letters comment upon the roles of federal agencies in evaluating
CWA 404 applications, with most expressing gratitude that the Guidance will strengthen this
process and “ensure that regional staff will finally following Clean Water Act Requirements
calling for an end to one of the devastating impacts of mountaintop removal coal mining” (e.g.,
Doc. # 0179). Others are thankful that “EPA has recognized the role of the Clean Water Act to
support this scientific research and protect the people of Appalachia” (e.g., Doc. # 0180), and
that “both EPA and the Army Corps have the duty up front to prevent significant degradation of
waters from happening before any permit is issued” (e.g., Doc. # 0222.1)

One commenter (Doc. #0053) summarizes the general sentiment by writing: “I urge the EPA to
apply the Clean Water Act to permit applications for mountain top removal mines. | understand
that this type of mining has continued despite its violation of law due to carious waivers and
loopholes based on false information. | urge the EPA to base their decisions in fact and enforce
laws passed to protect air and water quality”.

c. Mine Design and Sequencing of Valley Fills

More than half of the private citizen commenters express concern over the practice of sequencing
valley fills, imploring that “EPA must also not establish a policy of sequencing its approval of
valley fills, because there is no scientific evidence that sequential construction of valley fills
avoids the devastating long-term and downstream pollution caused by valley fills” (e.g., Doc. #
0032).

One Tennessee resident (Doc. #0074, p. 1) expresses the strong opinion that: “there is no
mitigation value or other benefit to any policy of ‘sequencing’ valley fills. Such a policy would
only lengthen the period of time over which the same absolute ecological genocide occurs.
There is, to date, no actual restoration of Appalachian forest following the removal of its topsoil
yet demonstrated, let alone practiced by mining companies. Without such restoration,
‘sequencing’ would only delay the inevitable destruction. Environmental laws are meant to
prevent ecological destruction, not merely delay it.”

c. Mine Design and Material Handling and Upland Disposal
Among the commenters who discuss the material handling and upland disposal of sediments,

most focus upon valley fills, and express skepticism of the practice. For instance, one
commenter writes: “Scientific research suggests that one valley fill is too many, because the
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unique headwater streams filled are lost forever, along with all of the ecological services they
provide to the ecosystem. On top of that, every valley fill becomes a source of pollution that
contaminates the watershed downstream” (Doc. #0222.1, p. 3).

Another commenter states that “Scientific research suggests that one valley fill is too many,
because the unique headwater streams filled are lost forever, along with all of the ecological
services they provide. On top of that, every valley fill becomes a source of pollution that
contaminates the watershed downstream” (Doc. #0245).

d. Relationship of Water Quality to Significant Degradation under 230.10(c)

Several comments (sometimes with identical sections) express that “both EPA and the Army
Corps have the duty up front to prevent significant degradation of waters from happening before
any permit is issued” and that “After-the-fact monitoring is not a legal or effective substitute for
preventing significant harm and loss of waters in the first place” (e.g., Doc. #0222.1, p. 3).

A Tennessee resident expresses a slightly different, and more strongly worded opinion (Doc.
#0074): “This outrage will stop when EPA enforces the Clean Water Act and other
environmental laws as they were intended. ‘Undue degradation’ of waterways necessarily
includes their complete obliteration, and the latter is therefore illegal. The Corps of Engineers'
determination in 2002 that the complete burial of streams could constitute ‘fill,” permissible
under the CWA, was driven by political directives from the former administration, not science or
a plain reading of the law. The EPA must not further indulge this violence to environmental law
and the resulting violence to the Appalachians.”

e. Compensatory Mitigation under CWA 404 and Suitability of Stream Creation

More than half of the private citizen letters discuss the suitability of stream creation as
compensatory mitigation under Section 404, with many expressing the identical comment that
“there is no scientific evidence to support claims of ‘stream creation,” and it is never a viable
option to mitigate for stream loss, especially for headwater streams” (e.g., Doc. #0032).

Several commenters also make the identical statement that: “EPA should strengthen the policy
by refusing to permit mitigation as an option for the loss of streams because it is not possible to
re-create the ecological functions of streams. Similarly, EPA must not allow sequencing of
valley fills; there is no scientific evidence demonstrating that sequential construction of stream
burial sites avoids the devastation of downstream waters” (e.g., Doc. #0088).

One commenter furthers the general opinion expressed by many by stating: “The proposed
guidance policy is only a first step toward compliance with the Clean Water Act. In particular,
there is no scientific evidence that ‘stream creation’ is a sufficient means of mitigation, as no
replication of an intact, functioning Appalachian forest stream has ever been attained” (Doc.
#0074, p. 1).
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e. Compensatory Mitigation under CWA 404 and the Ability of Mitigation to
Compensate for Water Quality Impacts

Only a small handful of commenters from the private citizen — general category reference the
ability of proposed mitigation under CWA 404 to compensate for water quality impacts,
primarily referring indirectly to this sub-issue by referencing the ecological functions of streams.
They state that “EPA should strengthen the policy by refusing to permit mitigation as an option
for the loss of streams because it is not possible to re-create the ecological functions of streams”
(Doc. #s 0217, 0218, and 0219). Another commenter (Doc. #0254) points out that “stream
creation does not mitigate for stream loss, especially for headwater streams.”

f.  Monitoring and Reporting Requirements

The docket contains several letters from private citizens commenting on the monitoring and
reporting requirements, although only in passing. These commenters make the identical
statement that “After-the-fact monitoring is not a legal or effective substitute for preventing
significant harm and loss of waters in the first place” (e.g., Doc. #0222.1, p. 3).

g. Cumulative Impact Analysis under CWA 404

Several letters from private citizens address the concept of cumulative impacts under Section 404
of the CWA, commenting that “EPA also deserves credit for finally recognizing in the policy
that the Clean Water Act does not permit the massive, cumulative impacts that result from
mountaintop removal mining. Appalachia cannot afford to continue to bury its streams and
pollute entire watersheds” (Doc. #s 0088, 0089, 0090, 0091, and 0222.1, p. 2).

h. Recommended Changes in Guidance Relating to CWA 404

Most private citizen comments provide recommendations to EPA that they feel will strengthen
the environmental protections of the Guidance. A quote found repeatedly among this commenter
category is as follows: “Finally, EPA should strengthen the policy by refusing to permit
mitigation as an option for the loss of streams because it is not possible to re-create the
ecological functions of streams. Similarly, EPA must not allow sequencing of valley fills; there
is no scientific evidence demonstrating that sequential construction of stream burial sites avoids
the devastation of downstream waters” (e.g., Doc. 0213.1).

The opinion expressed by many of the general private citizen letters is that “the proposed
guidance policy is only a first step toward compliance with the Clean Water Act,” (Doc. # 0074),
recommending that EPA strengthen its Guidance document by reconsidering several aspects of
the Guidance. These aspects include the practice of sequencing valley fills and relying upon
stream creation as suitable mitigation for impacts under CWA 404. One commenter (Doc.
#0230) is particularly adamant regarding valley fills stating that “Valley fills should be
completely banned anywhere in the USA forever!”
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Several commenters (Doc. #s 0244, 0245, and 0253) cite that “More than 2,000 miles of streams
have already been destroyed, and we cannot afford to lose more, especially unique and vital
headwater streams. Because of this, | strongly urge the EPA to strengthen this guidance.”

One letter recommends the use of rule-making: “The EPA now must further increase protections
for streams and communities. Please use rule-making to make stream protections permanent”
(Doc. #0264), a recommendation echoed by other commenters.

Doc. #0088 calls for “a change to business as usual that places private profit above public
resources by upholding the Clean Water Act in the mining practice in Appalachia and live up to
the name The Environmental Protection Agency.” Another comment (Doc. #0075) simply
states: “NO MORE MOUNTAIN REMOVAL MINING”.

A West Virginia commenter (Doc. #0251) implores: “Please don’t back down on the rules you
have started to create; move forward with confidence and courage knowing that the vast majority
of Americans are rooting for you to curb the out-of-control greed and rapacious practices of what
we call BIG COAL.”

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter was submitted by a private citizen - expert commenting the
CWA Section 404. The commenter is a biologist with a Masters degree in biology and more
than 30 years in the Appalachian region public school system, and is currently teaching wildlife
management and environmental earth science (Doc. #0112). The comment echoes most of the
Earthjustice mass mailing campaign (Doc. #0022), with some personal insight to his experience
living in this region. He comments upon the sequencing of valley fills and the suitability of
stream creation to provide compensatory mitigation under Section 404 of the CWA, and provides
recommended changes in the Guidance relating to CWA Section 404.

c. Mine Design and Sequencing of Valley Fills

As with others who are against the practice of sequencing valley fills, the commenter expresses
that “EPA must also not establish a policy of sequencing its approval of valley fills, because
there is no scientific evidence that sequential construction of valley fills avoids the devastating
long-term and downstream pollution caused by valley fills.”

e. Compensatory Mitigation under CWA 404 and Suitability of Stream Creation

The comment letter, inclusive of content from the Earthjustice mass mailing campaign repeats
the statement that “There is no scientific evidence to support claims of ‘stream creation,” and it is
never a viable option to mitigate for stream loss, especially for headwater streams.”

h. Recommended Changes in Guidance Relating to CWA 404

As with many other supporters of the Guidance, the commenter supports EPA in its efforts to
finalize the Guidance with even further environmental protections. “After years of neglect by
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EPA, Appalachia deserves better than another failed experiment that allows for the damage to
start before the impact of the permit is appropriately assessed, in permits that put a local
community in limbo while decisions about the future of their waters get made behind closed
doors” (p. 2).

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, no comments from this category group discussing the issue area of the
CWA Section 404 had been posted by the docket. Any subsequent comments received from this
commenter category will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

Both campaigns are in support of EPA’s Guidance and focus on the sequencing of valley fills,
the suitability of stream creation, and the ability of mitigation to compensate for impacts to water
quality. Both mass mailing letters advocate for strengthening the Guidance.

c. Mine Design and Sequencing Valley Fills

Despite overall agreement with the issuance of the Guidance, neither mass mailing campaign
supports the practice of sequencing valley fills. “Additionally, EPA must also not establish a
policy of sequencing its approval of valley fills, because there is no scientific evidence that
sequential construction of valley fills avoids the devastating long-term and downstream pollution
caused by valley fills.” This sentiment is echoed by the Sierra Club mass mailing campaign.

e. Compensatory Mitigation under CWA 404 and Suitability of Stream Creation

The Earthjustice campaign comments generally on the ability of stream creation to provide
suitable mitigation under the CWA by stating, “There is no scientific evidence to support claims
of ‘stream creation,” and it is never a viable option to mitigate for stream loss, especially for
headwater streams.” The Sierra Club campaign furthers this reaction by stating that ““...EPA
should strengthen the policy by refusing to permit mitigation as an option for the loss of streams
because it is not possible to re-create the ecological functions of streams.”
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e. Compensatory Mitigation under CWA 404 and the Ability of Mitigation to
Compensate for Water Quality Impacts

While not commenting directly on the ability of the mitigation practices to compensate for water
quality impacts, the Earthjustice supporters urge EPA to carefully assess the impact of a permit
before it is issued, stating “both EPA and the Army Corps have the duty up front to prevent
significant degradation of waters from happening before any permit is issued.”

h. Recommended Changes in Guidance Relating to CWA 404

The Earthjustice campaign concludes with a plea for EPA to further the environmental
protections within the Guidance: “Finally, | strongly urge you, Administrator Jackson, to
strengthen this guidance.” Sierra Club supporters echo this sentiment.

13. UNKNOWN

Eleven letters from unknown or anonymous sources comment on the CWA Section 404. All
comments support the Guidance. These letters comment upon aspects of Section 404 of the
CWA, the roles of federal agencies, sequencing of valley fills, the relationship of water quality to
significant degradation, the suitability of stream creation as mitigation, the ability of mitigation
to compensate for water quality impacts, and cumulative impacts. About half of these comment
letters also provide recommended changes, mostly related to strengthening the Guidance.

a. Federal Roles of EPA, Corps, and OSM in Evaluating CWA 404 Applications

One commenter (Doc. #0216) expressed gratitude that “EPA has recognized the role of the Clean
Water Act to support this scientific research and protect the people of Appalachia. The streams
in coal country must not be destroyed by mining impacts.”

c. Mine Design and Sequencing Valley Fills

Most letters from unknown sources disapprove of the practice of sequencing valley fills, “as
there is no scientific evidence demonstrating that sequential construction of stream burial sites
avoids the devastation of downstream waters” (e.9., Doc. #0187) and that “scientific research
suggests that one valley fill is one too many, because the unique headwater streams filled are lost
forever, along with all of the ecological services they provide to the ecosystem” (e.g., Doc. #
0209).

d. Relationship of Water Quality to Significant Degradation under 230.10(c)

Two of the unidentified commenters (Doc. #s 0185 and 0214.1) reference the relationship of
water quality to significant degradation, noting that “the EPA and the Army Corps have the duty
up front to prevent significant degradation of waters from happening before any permit is
issued.”
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e. Compensatory Mitigation under CWA 404 and Suitability of Stream Creation

The majority of the commenters from this category remark on the suitability of stream creation,
by stating that “Science shows that current mitigation strategies are ineffective and that we can
not replace buried streams. This needs to be recognized as part of permitting process” (Doc.
#0183). Many expressed the identical sentiment that “EPA should strengthen the policy by
refusing to permit mitigation as an option for the loss of streams because it is not possible to re-
create the ecological functions of streams” (e.g., Doc. #0210).

e. Compensatory Mitigation under CWA 404 and the Ability of Mitigation to
Compensate for Water Quality Impacts

A few commenters from this category make a passing reference to the ability of mitigation to
compensate for water quality impacts, most of them expressing skepticism. One commenter
advises EPA to “recognize that current mitigation strategies do not work” (Doc. #0183), while
another “oppose[s] the use of permit mitigation for damage created by surface mining. Once the
damage occurs it is irreparable. No amount of mitigation can off-set this type of injury to our
land, water, and citizens” (Doc. #0226).

h. Recommended Changes in Guidance Relating to CWA 404

About half of the comment letters provide recommendations for changes to the Guidance relating
to Section 404 of the CWA, with many encouraging EPA to strengthen the guidance “by refusing
to permit mitigation as an option for the loss of streams” (Doc. #s 0187, 0209, and 0211). “EPA
must further increase protections for our streams and our communities; too many streams have
been lost, and no more valley fills should be permitted. While these initial steps are important,
stream protections must be made more permanent via rule-making” (Doc. #s 0184 and 0214.1).

Multiple commenters also express appreciation for “EPA’s commitment to finally enforce the
Clean Water Act to protect Appalachia,” and encourage EPA to “Finalize your guidance to
improve review of Appalachian surface coal mining (Doc. #s 0209 and 0216).
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VI1I. Clean Water Act Section 401

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The Clean Water Act Section 401 issue includes comments and opinions submitted by
stakeholders regarding recommended changes to the Guidance specifically relating to Section
401 of the CWA.

There were a total of three tallied comments submitted to and posted by the docket as of
December 1, 2010, discussing Section 401 of the CWA. These comments were all submitted by
private citizens, one of whom is a citizen of Appalachia. Commenters express gratitude for the
issuance of the Guidance and urge further protection under the CWA, citing the destructive
nature of mountaintop mining practices to date.

Below are summaries, presented by commenter category, of the comments received on Section
401 of the CWA.

1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
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be addressed in the final summary.
5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

7. ACADEMIA/ PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

9. PRIVATE CITIZEN — GENERAL

Three comment letters posted by the docket as of December 1, 2010, and submitted by members
of the general public commented on Section 401 of the CWA either directly or by reference to
water quality issues. Additional comments received subsequently will be addressed in the final
summary. The comments generally support the issuance of the Guidance, and recommend
further measures. For example, one commenter recommends that EPA “further increase
protections for our streams and our communities. Stream protections must be more permanent
via rule-making. | urge the EPA to assure that state and federal agencies do not issue permits
that are contrary to the clear science and legal requirements discussed in the guidance (Doc.
#0247).”

10. PRIVATE CITIZEN — EXPERT
As of December 1, 2010, comments from this category group discussing the issue area of Section

401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.
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11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

13. UNKNOWN

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.
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VIIIl. National Environmental Policy Act

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The NEPA issue includes comments and opinions submitted by stakeholders regarding
cumulative impact analyses under NEPA, the need to prepare Environmental Impact Statements
(EISs), and any recommended changes to the Guidance specifically relating to NEPA.

Three tallied comments submitted to and posted by the docket as of December 1, 2010, discussed
NEPA. These comments were submitted by the following commenter categories: industry
representatives, the general public, and an anonymous commenter. The general private citizen
and the anonymous commenter are generally supportive of the issuance of the Guidance and
encourage EPA to further its environmental protections when reviewing mountaintop mining
projects. Industry commenters focus their comments on the need for preparing an EIS, citing a
lack of sufficient information to support EPA’s conclusion that an EIS should be required
categorically for certain mountaintop mining projects affecting more than one mile of
jurisdictional streams. They recommend that the Guidance be immediately withdrawn.

Below are summaries, presented by commenter category, on the NEPA issue. Under each
commenter category all sub-issues commented on are listed by letter (based on the issue outline)
and discussed.

1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing NEPA had not been

posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding NEPA. The letters
were all submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf of their
clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance, and disagree on the requirement to prepare an
EIS under NEPA for specific types of mining activities.

b. Need to Prepare Environmental Impact Statements

Frost Brown Todd contend that “EPA has prematurely, and without sufficient specific
information, concluded that an environmental impact statement (‘EIS”) will be required under
the National Environmental Policy Act (‘NEPA”) for any proposed mining activity that will
affect more than one mile of jurisdictional ‘streams’ (...) Again, EPA has provided no
information to support a general conclusion that all such actions will have a ‘significant effect’
on the human environment” (p. 6).

The commenters further argue that “Moreover, EPA has not subjected that conclusion to notice
and comment, as would be required for any general determination to require an EIS for a whole
category of activities (as is the case here)” (p. 6).

While not specifically providing recommendations for changes in the guidance relating to
NEPA, the commenters conclude with a request that EPA “immediately withdraw the April 1
Guidance in its entirety” (p. 9).

5.  ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOSs)

As of December 1, 2010, comments from this category group discussing NEPA had not been

posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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7. ACADEMIA/ PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

8. CONGRESSIONAL DELEGATES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

9. PRIVATE CITIZEN — GENERAL

Only one comment letter from a private citizen had been posted by the docket as of December 1,
2010. This individual, while not specifically referencing the NEPA process, encourages the EPA
to “write specific steps in the permitting process which address the collection and analysis of
data about the public health impacts (Doc. # 0186, p. 1)” of mountaintop removal coal mining.

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

13. UNKNOWN

One letter (Doc. #0183) posted to the docket as of December 1, 2010, from unknown sources
commented on NEPA. The commenter appears to be generally supportive of the Guidance, and
encourages the EPA to “Enforce water quality requirements of CWA” and “incorporate
WQBELSs into permit requirements” again presumably referring to the information necessary for
submittal within an EIS.
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Christopher To Ross Geredien, Marcel Tchaou
Hunter/DC/USEPA/US

01/24/2011 11:41 AM

cc
bcc

Subject Fw: Summary of SAB call today on ORD MTM reports

FYI

Chris Hunter

U.S. Environmental Protection Agency

Office of Wetlands, Oceans, & Watershed

(202) 566-1454

hunter.christopher@epa.gov

----- Forwarded by Christopher Hunter/DC/USEPA/US on 01/24/2011 11:40 AM -----

From: Matthew Klasen/DC/USEPA/US

To: Gregory Peck/DC/USEPA/US@EPA, Denise Keehner/DC/USEPA/US@EPA, Bob
Sussman/DC/USEPA/US@EPA, Nancy Stoner/DC/USEPA/US@EPA, Peter
Silva/DC/USEPA/US@EPA, Karyn Wendelowski/DC/USEPA/US@EPA, Kevin
Minoli/DC/USEPA/US@EPA, MichaelG Lee/DC/USEPA/US@EPA, Sharmin
Syed/DC/USEPA/US@EPA, Tom Laverty/DC/USEPA/US@EPA, Marcus
Zobrist'DC/USEPA/US@EPA, Brian Frazer/DC/USEPA/US@EPA, Christopher
Hunter/DC/USEPA/US@EPA, Brian Topping/DC/USEPA/US@EPA, Timothy
Landers/DC/USEPA/US@EPA, David Evans/DC/USEPA/US@EPA, Tanya
Code/DC/USEPA/US@EPA, Js Wilson/DC/USEPA/US@EPA, Colleen
Forestieri/DC/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Jim
Giattina/R4/USEPA/US@EPA, Tinka Hyde/R5/USEPA/US@EPA, Ephraim
King/DC/USEPA/US@EPA, Betsy Behl/DC/USEPA/US@EPA

Cc: Michael Slimak/DC/USEPA/US@EPA, Susan Cormier/CI/USEPA/US@EPA, Glenn
Suter/CI/USEPA/US@EPA, Susan Norton/DC/USEPA/US@EPA, Joe
Beaman/DC/USEPA/US@EPA, Lisa Hufff DC/USEPA/US@EPA, Joe
Beaman/DC/USEPA/US@EPA, Rachael Novak/DC/USEPA/US@EPA

Date: 01/19/2011 06:08 PM
Subject: Summary of SAB call today on ORD MTM reports
Hi everyone,

Given the broad interest in the SAB's review of ORD's draft MTM reports, | thought I'd send around a
summary of the discussion. (This represents my unofficial summary only.)

Background: Today's teleconference was a "quality review" by the full SAB of the SAB Panel's draft
reports. Today's call, run by the Chair of the SAB, consisted of public comments, a summary of each
report from the Panel, a set of oral comments provided by a set of SAB reviewers, and a vote by the SAB
on how to proceed with each report.

Summary of Discussion: In general, the SAB was supportive of the content of the Panel's draft reports,
and offered suggested improvements (largely to encourage the Panel to take a second look at specific
issues or to clarify its recommendations). The Panel spent more time discussing the MTM/VF impacts
report than the conductivity report, and the call finished well ahead of schedule. A more detailed
summary of the issues that were discussed is attached.

NMA Comments: NMA provided public comments at the outset of the meeting, criticizing the SAB
process for its "disappointing" draft reports and its inadequate consideration of NMA's public comments
and scientific analyses.



Next Steps: At the conclusion of the discussion, the Board approved each report pending revisions by the

Panel and a re-review by a subset of SAB members. So the full SAB will not meet again to consider these
reports and will defer to a subset of the group for final approval. The SAB staff office expects final SAB
reports to be sent to the Administrator within 30 days.

Attached is a more detailed summary of what was discussed.

Finally, in terms of responding to any press inquiries that come in regarding NMA's strong process
comments on today's call, it's worth pointing out that while the SAB does not pull together a formal
response to public comments, ORD is pulling together a response to all public comments as it works to
revise both reports.

Let me know if you have any questions.

Thanks,
Matt

ATTACHMENTREDACTED- DELIBERATIVE

Matt Klasen

U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780

cell (202) 380-7229
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Tanya Code/DC/USEPA/US To
01/24/2011 04:02 PM cc

Subject

Talking Points for OD Staff Meeting
January 21, 2011

OWOW Managers Group

FYI: Talking Points from OW Staff Meetings: 1/21; 1/18; 1/14




Leeco-Stacy Mine
[ ]

NMA Litigation:




il




Talking Points for OD Staff Meeting
January 14, 2011

Surface Coal Mining
e The Spruce No. 1 Mine 404(c) Final Determination signed yesterday.

Tanya Code

Special Assistant

Office of Wetlands, Oceans and Watersheds
U.S. Environmental Protection Agency

Tel: 202.566.1063

Fax: 202.566.1147



Christopher To Marcel Tchaou
Hunter/DC/USEPA/US

01/25/2011 09:39 AM

cc
bcc

Subject Overview factsheet collection for Program Ops Team

Hi Marcel,

aside from the comment summary for the April Guidance that you're working on, I'd like you to start
working with the other Ops team staff on developing 2-pager factsheets for our hot topics that we can
keep on the G drive for when we need information fast. I've drafted a basic template for the information I'd
like you to gather, and a few examples to start with. Some people might already have factsheets that you
can work with and update, but | would eventually like everyone to keep updated overviews in one place
G:\Wetlands Division\WARRB\Program Ops Team\Briefing Papers and Factsheets

Here are the topics | can think of right now, and the staff person you can talk to about drafting the
factsheets

EPA's Surface Coal Mining Efforts (Brian T)

Enhanced Coordination Procedures (Ross)

Spruce (start with the attached doc and I'll review what you draft)
Big Branch (start with the attached doc and then Brian T can help)
Bristol Bay (Palmer)

VT Circ Highway (Abu)

CD-5 Pipeline (Abu)

Port of Chehalis Regional General Permit (Julia)

Newhall Ranch Housing Development (Palmer)

ATTACHMENTSREDACTED- DELIBERATIVE
Chris Hunter

U.S. Environmental Protection Agency
Office of Wetlands, Oceans, & Watershed
(202) 566-1454
hunter.christopher@epa.gov
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Brian Topping/DC/USEPA/US To Jessica Martinsen, Allison Graham

01/25/2011 02:16 PM cc Brian Frazer, Christopher Hunter, Jeffrey Lapp, Gregory
Peck, Karyn Wendelowski, Kevin Minoli, Matthew Klasen,
MichaelG Lee
bcc

Subject Re: Draft Spring Branch Documents

Jessica,

Here are suggested edits from OW, OGC, and WD in redline. Please review and pull together a clean
final proposed draft for final review and approval.

Thanks for getting this moving early in the process,

Brian

ATTACHMENTSREDACTED- DELIBERATIVE

Brian Topping

US Environmental Protection Agency

Wetlands Division, Room 7231

Office: 202-566-5680, FAX: 202-566-1375

Mail Code 4502T, 1200 Pennsylvania Avenue, NW, Washington, DC 20460

Deliveries: EPA West -- Room 7231-S, 1301 Constitution Avenue, NW, Washington, DC 20004
topping.brian@epa.gov

Jessica Martinsen Brian, As promised | am sending along the draft... 01/12/2011 04:08:39 PM
From: Jessica Martinsen/R3/USEPA/US
To: Brian Topping/DC/USEPA/US@EPA
Cc: Brian Frazer/DC/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Allison
Graham/R3/USEPA/US@EPA, Christopher Hunter/DC/USEPA/US@EPA
Date: 01/12/2011 04:08 PM
Subject: Draft Spring Branch Documents
Brian,

As promised | am sending along the draft documents for the Spring Branch No. 3 ECP project.
These documents are also in review in our management chain. Thank you!! | look forward to your
questions, and recommended changes.

[attachment "Mining_ECP_Briefing Paper_SpBrNo3 1-11-11.doc" deleted by Brian
Topping/DC/USEPA/US] [attachment "SpBrNo3 end of 60 day letter 1-11-11 JMedits.doc" deleted by
Brian Topping/DC/USEPA/US]

Jessica Martinsen

U.S. EPA Region llI

Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA 19103
215-814-5144 (office)
215-814-2783 (fax)
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Matthew To Susan Cormier
Klasen/DC/USEPA/US

01/25/2011 02:21 PM

cc Christopher Hunter

bece

Subject FYI -- comments on guidance

Hi Susan,

You mentioned that it would be useful for ORD to see copies of comments received on the April 1
guidance with respect to scientific issues, and their potential overlap with the conductivity benchmark
comments.

See attached below for all comments we've compiled thus far, including sections 3 and 4 on science and
conductivity. | suspect those to be the most relevant regarding the ORD work.

Thanks,
Matt

Matt Klasen
U.S. Environmental Protection Agency
Office of Water (10)

202-566-0780
cell (202) 380-7229 WIRBDATTACHIYEN REDMIEBD- DELIBERATIVE

o o
Mining FINAL Draft Silva-Giles Memo - Clean.doc 110124_1_Background-summary (draft]_10058 pdf
[ PoF |8

ke

110124_9_EJ-summary (draft]_10058.pdf

anyone in ind a room large enough for
ere since I'm the only one in West.

Attached are also the draft summaries of comments received from the comment docket, split out by issue area. We're
still waiting on 2 issue areas, which | will pass along when | have them.

101231_11_0 verall_Commer-summary (draft)_10058.pdf 101 231_2_Fed_ﬁ.uth-sﬁnary (draft)_10058. pdf

P

K Py

101231_3 Science (draft] 10058.pdf 101231 4 Conductivity-summary (draft] 10058.pdf 101231 5 NPDES [draft] 10058.pdf

101231_6_CWiA Section 404 (draft)_10058 pdf 101231_7_C\wi Section 401 (draft]_10058.pdf 101231_8_ NEPA (draft]_10058.pdf
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IX. Environmental Justice

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency (EPA) has issued Guidance clarifying the review of Appalachian Surface
Mining Operations. This Guidance was issued to assure that federal and state partners issue
permits for these activities that will prevent harm to public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from affected communities are taken into consideration.

The issue area of Environmental Justice (EJ) includes characterization of EJ communities in
Appalachia, comments on the adverse health effects as a result of surface mining activities and
the adverse impacts to private and public water supply systems, and provides recommended
changes in the Guidance specifically related to EJ.

There were a total of 81 tallied comments discussing the EJ issue. This issue received many
comments from the various commenter categories, including those comments from state
agencies, industry representatives, environmental and other Non-Governmental Organizations
(NGOs), congressional delegates, private citizens, mass mailer campaigns, and comment letters
of unknown or unspecified origin. Most comments were received from private citizens and mass
mailing campaigns, but were not as substantive as those received from other stakeholders.

Figure 9-1 on the next page presents the total comment letters by commenter category that
address EJ.

Most comments acknowledge that Appalachia has been historically adversely affected by
mountaintop mining operations. Government officials and industry affiliates appear to agree that
the Guidance will result in further adverse effects on the Appalachian region, one of the poorest
areas of the country. The Kentucky Energy and Environment Cabinet asks the pointed question:
“how does the potential elimination of high wage jobs for citizens living in low-income, high
unemployment areas of Appalachia, factor into the EJ decision-making process?”

Most comments from NGOs, private citizens, and mass mailers are supportive of the Guidance,
and express that it will serve to improve environmental conditions in the Appalachian region by
adding further protections toward public health and drinking water supplies.

Industry affiliates and many of the private citizen letters generally agree that further research is
needed on the effects of surface mining and valley fills, although for different reasons relating to
EJ, and should weigh socio-economic effects against environmental and human health effects.

Below are summaries, presented by commenter category, on the issue of EJ as it relates to the
Guidance. Under each commenter category, all sub-issues commented on are listed by letter
(based on the issue outline) and are discussed. Not all commenter categories discussed all sub-
issues; therefore, not all sub-issues are listed under each commenter category.

Environmental Justice -1- Horsley Witten Group, Inc.
Issue Summary January 24, 2011
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Figure 9-1. Environmental Justice, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

The United States Department of the Interior (DOI) was the only federal agency to submit
comments regarding the Guidance. While three documents were submitted by the DOIL, two are
identical (Doc. #0695 and 0799), and the third document (Doc. #0775) 1s a placeholder alerting
the docket of forthcoming comments. The DOI did not comment on the issue area of EJ.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

A total of three state agencies submitted comments to the docket: The Kentucky Energy and
Environment Cabinet (Doc. #0012), the Commonwealth of Virginia Department of Mines,
Minerals and Energy (DMME; Doc. #0348.1), and the West Virginia Department of
Environmental Protection (WVDEP; Doc. #s 0614.1 and 0614.2). The Commonwealth of
Kentucky generally supports the Guidance, but presents a series of questions, seeking
clarification to assist them in responding to pending permits for surface coal mining in
compliance with existing regulations. The DMME and the WVDEP, on the other hand, are
generally not supportive of the Guidance, each contending that the Guidance does not
specifically apply to their states. The VWDEP, however, did not comment upon EJ issues.

Environmental Justice -2- Horsley Witten Group, Inc.
Issue Summary January 24, 2011
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a. Characterization of EJ Communities in Appalachia

The Kentucky Energy and Environment Cabinet comments that mountaintop mining and valley
fills seem to be common only in Central Appalachia and questions EPA’s focus on this region by
asking, “Is it U.S. EPA’s determination that surface coal mining is restricted to Appalachia (p.
6)?”

b. Adverse Health Effects as a Result of Mining Activity

The Kentucky Energy and Environment Cabinet acknowledges that “each Federal agency shall
make achieving environmental justice (EJ) part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations” (p. 4),
and poses the question: “How does the potential elimination of high wage jobs for citizens living
in low-income, high unemployment areas of Appalachia, factor into the EJ decision-making
process?”

Approaching this topic from a different angle, and by way of defending their position regarding
the lack of applicability of the Guidance to surface coal mining practices in Virginia, DMME
(Doc. #0348.1) makes a passing reference to EJ issues with regard to the adverse effects of
surface mining on human health. They note: “Human health studies referenced [in the
Guidance] do not take into account the disproportionately high rate of drug abuse, tobacco use,
lack of proper sanitation prevalent in the coalfields, and other major factors contributing to poor
human health in the region” (p. 2); suggesting that surface mining practices are not the only
factors contributing adversely to human health in the region, or at least in Virginia.

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The letter from a local government agency or elected official was submitted by a city councilman
from St. Charles, Kentucky (Doc. #0728). It does not address EJ.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Twelve comment letters were submitted by representatives of the coal mining industry, and in
general are not supportive of the Guidance. Of these 12 letters, five almost identical letters were
submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf of their clients.
The bodies of all five letters are identical, except for the name of the represented clients:
Gorman Company, LLC (Doc. #0013); Kentucky Union Company (Doc. #0014); Black Gold
Sales, Inc. (Doc. #0016); Hazard Coal Corporation (Doc. #0017); and Kycoga Company, LLC
(Doc. #0018). The Frost Brown Todd letters were only summarized once, and were the only
letters addressing EJ under this category.

a. Characterization of EJ Communities in Appalachia

With respect to EJ, Frost Brown Todd claim that the strict standards in the Guidance will
disproportionately impact traditionally poor communities, and that EPA is placing too much

Environmental Justice -3- Horsley Witten Group, Inc.
Issue Summary January 24, 2011
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emphasis on environmental impacts while ignoring socio-economic impacts. Specifically, they
claim the Guidance will result in “economic devastation of large swaths of one of the poorest
regions in the nation,” (p. 6) and that EPA is placing “a disproportionate emphasis on potential
impacts to community water supplies, as part of the CWA’s antidegradation socio-economic
analysis, while ignoring the potential severe harmful socio-economic effects that would be
inflicted on low-income communities throughout Appalachia” (p. 5).

d. Recommended Changes in Guidance Relating to EJ

Frost Brown Todd request that EPA withdraw its Guidance and “step back from this rash rush to
judgment and recommit itself to a regulatory policy based on sound science, economic
rationality, and a fair balancing of the many factors that comprise the public interest” (p. 9),
claiming that if this is done, “the surface coal mining industry of Appalachia will be able to
continue to play a key role in our nation’s economic future while serving as proud stewards of
our Appalachian environmental heritage” (p. 10).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)
Six letters submitted by the following environmental NGOs commented on EJ:

The Sierra Club (Doc. #0225.1);

Southern Appalachian Mountain Stewards (Doc. #0344);

Appalachian Voices and Waterkeeper Alliance (Doc. #0362.1);

American Rivers et al.: one common comment submitted collectively by a number of
environmental and other NGOs including American Rivers, Caretakers of God’s
Creation, Center for Biological Diversity, Citizens Against Longwall Mining, Citizens
Coal Council, Clean Water Action, Coal River Mountain Watch, Concerned Citizens of
Giles County, Defenders of Wildlife, Earthjustice, Eco-Justice Collaborative, Friends of
the Earth, Global Community Monitor, Greenpeace, Kentucky Resources Council,
Maryknoll Office for Global Concerns, Mountain Watershed Association, Natural
Resources Defense Council, No Biomass Burn, Ohio Valley Environmental Coalition,
Public Citizen, Rainforest Action Network, Sierra Club, United Methodist Women,
University of KwaZulu-Natal Centre for Civil Society Environmental Justice Project,
Waterkeeper Alliance, and West Virginia Highlands Conservancy (Doc. # 0361.1);

e The Rainforest Action Network (Doc. #0366); and

e Earthjustice et al.: one common comment submitted collectively by a number of
environmental and other NGOs including Earthjustice, Ohio Valley Environmental
Coalition, West Virginia Highlands Conservancy, Public Justice, Sierra Club, Coal River
Mountain Watch, and Appalachian Center for the Economy and Environment (Doc.
#0610.1).

These six letters are in general support of the Guidance, and comment on EJ communities in
Appalachia, and adverse health effects and impacts to water supply systems, and propose
recommended changes to the Guidance related to EJ issues.

Environmental Justice -4 - Horsley Witten Group, Inc.
Issue Summary January 24, 2011
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a. Characterization of EJ Communities in Appalachia

Five of the environmental NGO comments address EJ in Appalachia, with four of them arguing
that mountaintop mining has been adversely impacting many communities for too long, and it is
time for change. The fifth NGO comment, from Earthjutice et al., points to adverse impacts
from mountaintop activities, references an EJ petition submitted to EPA, and argues that
sequencing approvals of valley fills represents a prejudice to residents of Appalachia when
permittees can modify mitigation plans after the opportunity for public comment has closed.

Specifically, Southern Appalachian Mountain Stewards (Doc. #0344) describe local residents as

feeling “hopeless here in the past” and hope that EPA will “adopt permanent regulations that end
mountaintop removal mining” so they can “rebuild [their] lives and maybe, what’s left of [their]

mountains can be saved.”

American Rivers et al. (Doc. #0361.1) contend: “The people of Appalachia have suffered too
long from the consequences of harmful regulatory loopholes that allowed the region’s waters to
be used as waste disposal systems, and from the federal government’s refusal to enforce the
Clean Water Act at every step.”

Arguing against the line of reasoning that coal mining is a driving economic force in the area and
should be protected, Appalachian Voices (Doc. #0362.1) quote a 2008 article publication in
Environmental Justice by Dr. Hendrix to contend that “coal mining perpetuates poverty” and
“remains an important part of these economies because underdeveloped infrastructure, blasted
landscapes, poorly educated workforces, environmental health hazards, and chronically
unhealthy populations perpetuate themselves over time and present strong discouragements to
new business and population immigration” (p. 10).

Rainforest Action Network (Doc. #0366) commends EPA for recognizing mountaintop mining’s
potentially “adverse environmental and health impacts on communities in the vicinity of mining
operations” (p. 5) and for its “long-overdue focus on developing and implementing rules
pertaining to a consideration for environmental justice concerns in the review of MTR/VF permit
applications” (p. 5).

Earthjustice et al. (Doc. #0610.1) argue that mountaintop removal mining activities in
Appalachia “unquestionably inflict disproportionate impacts upon the health and wellbeing of
low-income and minority populations” (p. 9) and support EPA in its decision to identify and
address these impacts for “all federal decisions and actions relating to Appalachian surface coal
mining” (p. 10). They also argue that the sequencing approvals of valleys fills is a significant EJ
issue, in that it does not provide residents of Appalachia an opportunity for public comment on
future modifications to an existing mitigation plan, “particularly if the modifications allow the
permittees to continue destroying waters after water quality excursions have occurred based on
mitigation plans that have not been released for public comment” (p. 9). Earthjustice et al. also
provide recommendations to improve the Guidance relative to EJ issues. These are further
described under Sub-section d.

Environmental Justice -5- Horsley Witten Group, Inc.
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b. Adverse Health Effects as a Result of Mining Activity

Three of the four environmental NGOs commenting on adverse health effects from mining
activities mention it in passing and do not provide details on the impacts. On the other hand, the
fourth letter, submitted by Appalachian Voices and Waterkeeper Alliance, purports a correlation
between physical health and surface mining in Appalachia.

The Sierra Club (Doc. #0225, p. 1) argues that steep slope surface mining has threatened the
Appalachian communities with increased health risks. Rainforest Action Network (Doc. #0366,
p. 2) wishes EPA to “strengthen its focus on the ‘elimination’ and ‘avoidance’ of environmental
and human health impacts.” Finally, Earthjustice et al. (Doc. #0610.1 p. 9) argues that
mountaintop mining and waste disposal activities in Appalachia “unquestionably inflict
disproportionate impacts upon the health and wellbeing of low-income and minority
populations.”

Appalachian Voices and Waterkeeper Alliance (Doc. #362.1, p. 10) reference the Gallup-
Healthways Well-Being Index™ to demonstrate a correlation between residents’ physical heath
and the extent of surface mining in their state. They contend: “The three districts where
mountaintop removal is most prevalent scored the lowest in the physical well-being rankings of
all 435 Congressional districts in 2008 and 2009;” and: “Kentucky’s 5™ district and West
Virginia’s 3" - the two district where almost all mountaintop removal has occurred, ranked last
and second to last in the overall rankings (see http://www.ahiphiwire.org/WellBeing/).”

c. Adverse Impacts to Private and Public Water Supply Systems

Two environmental NGOs commented on adverse impacts to private and public water supply
systems but do not provide details on the impacts. The Sierra Club (Doc. #0225, p. 1) contends
that mountaintop mining threatens Appalachian communities “with increased flooding, polluted
water sources, and increased health risks.” Earthjustice et al. (Doc. #610.1, p. 10) quote EPA on
“adverse effects on drinking water supplies or fisheries ...” to provide recommended changes to
the Guidance, further discussed under Sub-section d.

d. Recommended Changes in Guidance Relating to EJ

Three environmental NGOs provided recommendations for changes to the Guidance related to
EJ concerns: Appalachian Voices and Waterkeeper Alliance (Doc. #362.1), the Rainforest
Action Network (Doc. #0366), and Earthjustice et al. (Doc. #0610.1). Most NGOs approve of
EPA’s efforts to address EJ, but feel that the Guidance is not specific enough as to how EJ
concerns must be addressed. They recommend additional opportunities for public comment in
the permitting process so Appalachian communities can voice their concerns.

Appalachian Voices and Waterkeeper Alliance (Doc. #362.1) claim that the lack of specificity
for addressing EJ issues will result in “a substantial risk that the Guidance will encourage EPA
staff to address environmental justice concerns with rhetoric only, rather than actually providing
input and analysis” (p. 9). They make the following two recommendations to EPA and suggest

Environmental Justice -6- Horsley Witten Group, Inc.
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that: (i) “EPA use and conduct comparative socioeconomic analyses in evaluating
environmental justice concern,” and (i1) “EPA take a proactive approach to engage residents that
are likely to be directly impacted by the specific permitting actions to ensure environmental
justice concerns are addressed.”

Regarding comparative socioeconomic analyses, Appalachian Voices and Waterkeeper Alliance
argue that short-term benefits from job creation provide a narrow economic view that may not be
in the best long-term economic interest of a community. They contend that “comparative
analyses of Appalachian communities are increasingly available in regard to the impacts of coal
mining on the economy and health of communities” (p. 10). They provide examples to their
argument, including research by Dr. Michael Hendryx at West Virginia University, information
from the Gallup-Healthways Well-Being Index, and a 2005 economic study by the Appalachian
Regional Commission regarding long-term trends in economic distress in counties across
Appalachia.

Regarding proactive public participation, Appalachian VVoices and Waterkeeper Alliance make
the case that while communication flows regularly between regional EPA offices and coal
companies, efforts to contact residents who may be impacted are insufficient. They recommend
that “potential impacts on the homes and water supplies of low-income residents near proposed
operations (...) be considered alongside any analysis of practicability by the applicant” (p. 12).
They also propose: “The final guidance (...) specifically encourage EPA staff to proactively
meet with local residents to learn about their concerns and conditions, represent their views in
negotiations with mining companies and other agencies permits, and provide equal weight to the
concerns of impacted residents that they provide to the economic practicability concerns of
mining companies in their decision-making” (p. 12).

While applauding “USEPA’s efforts toward clarifying and implementing articles of
Environmental Justice in relation to mountaintop removal mining” (p. 5), the Rainforest Action
Network (Doc. #0366) argues that the permit review process lacks clarity on “how the agency
will integrate Environmental Justice concerns” (p. 8). They advocate for the development of
rules or guidelines to address the issue. The Rainforest Action Network refers to the Pine Creek
No. 1 and Hobet 45 mining permits to showcase the insufficient opportunity for public
participation in permit reviews, and to the Spruce No. 1 mine to recommend a standard for
analysis of impacts to EJ communities. They argue that EPA’s recommendation for “additional
analysis of the potential for disproportionately high and adverse effects on the low-income
populations” (p. 8) for the Spruce No. 1 permit should have been required for the Pine Creek No.
1 and Hobet 45 mining permits and should become a required “standard for all future permits
reviewed.”

Recommendations from Earthjustice et al. (Doc. #0610.1) related to EJ are focused on the
arguments that sequencing of valley fills takes away residents’ opportunity to comment on
changing mitigation measures, and that the Guidance is not sufficiently specific to address all
adverse impacts in a satisfying manner. Earthjustice et al. argue that sequencing valley fills
“violates the legal requirements for public notice and comment under section 404(a) and (c), and
CWA regulations at 40 C.F.R. § 230.94(b)” (p. 9), and prejudices residents of Appalachia. They
also contend that potential impacts on drinking water supplies, fisheries, or wildlife are not
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sufficiently addressed by the Guidance, and recommend that EPA “include in its final Guidance
a more complete discussion of potential impacts related to Appalachian culture and public health,
such as is set forth in EPA’s Spruce RD at 74-77 and Hendryx, M., Mortality Rates in
Appalcahian Coal Mining Counties: 24 Years Behind the Nation, Environmental Justice, Vol. 1,
Num., 1, 2008” (p. 10). They also recommend that EPA staff implement E.O. 12898 “by
addressing impacts on: other subsistence food and herb resources (...); decreased property values
associated with nearby mining, slurry ponds, and valley fills (...); and increased risks of
flooding” (p. 10).

6. OTHER NGOs

Two letters were received from other NGOs that commented on the issue area of EJ. The NGOs
are:

e Kentuckians for the Commonwealth; and
e Alpha Natural Resources.

The Kentuckians for the Commonwealth’s (KFTC) letter (Doc. #0796) is in general agreement
with the Guidance, while the letter from Alpha Natural Resources (Doc. #0591 and attachments)
is not in support of the Guidance.

c. Adverse Impacts to Private and Public Water Supply Systems

Many members of the KFTC live in communities where the water quality has been negatively
impacted from coalmining activities. KFTC welcomes the Guidance and states, “this Guidance

is a necessary first step for stopping and reversing this accumulated poisoning of our streams” (p.
1).

Alpha Natural Resources argues that there are other factors that could impact water quality, such
as untreated domestic sewage. They claim that EPA has overlooked the impact that untreated
domestic sewage has on water quality, stating this is a major factor that is “well-known among
those involved in water quality issues in the region” (p. 4).

7. CONGRESSIONAL DELEGATES

Two comment letters were submitted by congressional delegates. Both letters are signed by
several members of Congress, are in general opposition to the Guidance, and address EJ
concerns. The first letter (Doc. #0011) is signed by three congressional delegates representing
the States of Virginia and West Virginia. The second letter (Doc. #0015) is signed by 23
congressional delegates from 14 different states, including Alabama, Alaska, Colorado, Illinoais,
Kentucky, Michigan, Montana, Ohio, Pennsylvania, Tennessee, Utah, Virginia, West Virginia,
and Wyoming.

Environmental Justice -8- Horsley Witten Group, Inc.
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a. Characterization of EJ Communities in Appalachia

Both letters are opposed to EPA’s Guidance, with one letter (Doc. #0011, p. 1) expressing
concern that “aiming this guidance only at surface coal mining in Appalachia increases the
disadvantage already suffered by the industry in this region when compared to Western mining
operations.” The other letter (Doc. #0015, p. 1) further recommends withdrawing the Guidance
altogether given the “far reaching effects of this guidance on the people who live and work in
Central Appalachia.”

8. PRIVATE CITIZEN - GENERAL

Fifty-six comment letters, typically one page in length, received from members of the general
public commented on the issue of EJ. Two letters (Doc. #s0249 and 0442) disagree with the

Guidance, while the remaining private citizens either support the Guidance or are opposed to
mountaintop mining in general.

a. Characterization of EJ Communities in Appalachia

The two letters in disagreement with EPA’s Guidance suggest that the Guidance will further
destroy an economy that is already struggling. One commenter (Doc. #0249) suggests that
valley fills are common in other areas of the country stating: “We do it all the time outside of this
region to prepare land for housing development, shopping malls, community centers, and
government building. Why should Central Appalachia be any different, because the people there
are seen as ignorant and poor?”

Several letters in support of the Guidance also comment on this issue. One commenter (Doc.
#0736) states: “Poverty-stricken citizens cannot afford the thousands of dollars (for which they,
not the country are financially responsible) to replace polluted wells with ‘town water’.”
Another commenter (Doc. #0422) states: “the EPA needs to be realistic about the environmental
justice issues related to permitting and placement of new industrial sites, especially considering
new evidence that some populations may be negatively affected more than others because of the

effects of particulates and heavy metals and how they influence specific genes.”
b. Adverse Health Effects as a Result of Mining Activity

More than half of the comment letters received by general private citizens discuss mountaintop
mining and valley fills as they relate to public health. Many feel one of the top priorities of EPA
should be to protect the people of Appalachia and several commenters suggest that EPA
implement additional restrictions to protect the local people and wildlife (e.g., Doc. #0266). One
commenter (Doc. #0790) cites research that “shows an increased incidence of chronic illness,
including kidney disease, in communities with surface mining and that these health disparities
occur in proportion to the level of coal production in the area.” Even the single commenter in
disagreement with the Guidance (Doc. #0249) suggests that “EPA should fund research to fully
understand the impacts of valley fills on public health.”
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c. Adverse Impacts to Private and Public Water Supply Systems

Impacts to water supply systems are a concern for over half of the general public. Many people
suggest mountaintop mining destroys water sources. One commenter (Doc. #0239) remarks “It
is a disgrace that in large areas of eastern Kentucky one cannot drink the local water.” One
commenter (Doc. #0242) summarizes many general opinions that “every American not only has
the right to access water but the right to clean, drinkable water.” Another commenter (Doc.
#0631) discusses the statewide impacts on clean water saying: “What is put in the streams and
rivers in eastern Kentucky eventually affects the water quality of everyone in our states.”

d. Recommended Changes in Guidance Relating to EJ

Two letters recommend changes regarding EJ in the Guidance. Both letters are in support of the
Guidance, with one letter (Doc. #0267) stating: “the final guidance recognizes the need to
protect human health and preserve waterways for the benefit and enjoyment of local
communities as a top priority.” The other letter (Doc. #0566) urges EPA to “strengthen the
Environmental Justice components of the guidance by requiring specific public involvement
procedures to assure that low-income residents who are disproportionately affected by mining
have adequate opportunities to be involved in decision-making.”

9. PRIVATE CITIZEN - EXPERT

Five comment letters submitted by private citizen experts address the issue EJ. The letters focus
on the characterization of EJ communities in Appalachia, adverse health effects as a result of
mining, and the adverse impacts to private and public water supply systems. All five letters from
this commenter category group generally support the Guidance. Three of the commenters
identify themselves as having a background in geology, the fourth is a proclaimed expert in the
field of biology, and the fifth is a retired writer and editor who worked on regulatory documents
for many contaminated sites.

a. Characterization of EJ Communities in Appalachia

The general feeling from two of the commenters on this issue is concern for the Appalachian
communities. One commenter expresses support for the Guidance as well as the belief that the
Guidance should be even more stringent to better protect the communities affected by surface
coal mining. This commenter (Doc. #0112, p. 2.) states: “After years of neglect by EPA,
Appalachia deserves better than another failed experiment that allows for the damage to start
before the impact of the permit is appropriately assessed, in permits that put a local community
in limbo while decisions about the future of their waters get made behind closed doors.” The
other commenter (Doc. #0782, p. 1) feels that the heritage, biodiversity, and culture of the
Appalachian region has been detrimentally impacted by mining and states: “As an American, |
am affected by the lack of concern for the people of Appalachia.”
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b. Adverse Health Effects as a Result of Mining Activity

The commenter mentioned above as being “affected by the lack of concern for the people of
Appalachia” (Doc. #0782) also comments on the issue of adverse health effects resulting from
mining. This commenter requests: “I am asking you to please take a closer look at the
mounting scientific evidence which clearly shows the severe negative impact that mountaintop
removal mining has on the environment and human health. The EPA developed standards for
healthy stream environment. The EPA should be held accountable for maintaining these
standards by preventing MTR [mountain top removal] facilities from exceeding safe contaminant
levels in streams.” This statement further emphasizes the commenter’s point of view that the
Guidance standards should be enforced on permits to protect the Appalachian communities from
the adverse health effects caused by mining activities.

c. Adverse Impacts to Private and Public Water Supply Systems

Three of the expert commenters addressing this issue area are from the Appalachian region, and
express their concern for the protection of drinking water. One of them states (Doc. #0729, p. 1):
“Headwater streams need protection from this destructive and unsustainable practice, to endure
quality groundwater for us to drink, and to preserve our mountain views and heritage”. The
second commenter (Doc. #0744) states in reference to the leachate from the surface coal mining
debris piles, “The minerals and heavy metals go right into my water supply.” Similarly, the third
commenter (Doc. #0660, p.1) contends: “A claim that a mountain can be ‘put together again’
always reminds me of the Humpty Dumpty rhyme. No. All of the kings horses and men cannot
put our mountains back together again — nor can they gather up all the heavy metals, etc. that
leach out of the rocks and coal and prevent serious contamination of our headwaters, and thus
our surface and groundwater (in a fractured bedrock topography). OUR DRINKING WATER,
and the water that grows much of our food.”

10. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “modified mass mailers” when multiple copies of the same letter with a few minor changes
were submitted to the docket under different document numbers. The docket identified a total of
nine mass mailing campaigns, with seven campaigns in support of the Guidance, and two
campaigns in opposition to the Guidance. Four of the seven campaigns in support of the
Guidance (Doc. #0022 sponsored by Earthjustice, and Doc. #s 0600, 0602, and 0603, sponsored
by unknown organizations) address the same issues, and exhibit very similar wording.

Of the nine campaigns, five comment on the EJ issues. These campaigns are sponsored by the
following organizations, and are identified by a representative comment letter number, as
specified by the docket:

Earthjustice (Doc. #0022);
The Sierra Club (Doc. #0103);
Unknown (Doc. #0600);
Unknown (Doc. #0602); and
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e Unknown (Doc. #0603).

All five campaigns listed above support the Guidance, and suggest that the Guidance be
strengthened and finalized. Altogether, these campaigns address EJ communities, adverse health
effects, and impacts to water supply systems.

a. Characterization of EJ Communities in Appalachia

Earthjustice (Doc. #0022) believes that it is time for a change in Appalachia: “After years of
neglect by EPA, Appalachia deserves better than another failed experiment that allows for the
damage to start before the impact of the permit is appropriately assessed” (p. 2).

b. Adverse Health Effects as a Result of Mining Activity

Arguing that mountaintop mining has negative health impacts, three mass mailing campaigns
from unknown sponsoring organizations (Doc. #s 0600, 0602, and 0603) recommend that EPA
“take specific steps in the permitting process to collect information about public health impacts,
and (...) fund research to further develop this vital information to fully understand the impacts of
valley fills on public health.”

c. Adverse Impacts to Private and Public Water Supply Systems

Three mass mailing campaigns acknowledge adverse impacts to water supply systems associated
with mountaintop mining. The Sierra Club contends “Appalachia cannot afford to continue to
bury its streams and pollute entire watersheds (Doc. #0103).” Earthjustice (Doc. #0022) agrees
“watersheds cannot afford to lose more waters, especially unique and vital headwater streams”
(p. 2). Finally, the campaign sponsored by an unknown organization (Doc. #0602) argues that
“surface coal mining in Appalachia is (...) destroying water supplies for human communities.”

11. UNKNOWN

Eighteen comment letters were received from anonymous commenters, and were classified in the
“unknown” commenter category. These appear to have been submitted by the general public,
but are not signed. They are approximately equally divided between comments in support and in
opposition to the Guidance and/or mountaintop mining in general, but only two of these letters
comment on the issue of EJ.

a. Characterization of EJ Communities in Appalachia

While not clearly stating a position of support or opposition to the Guidance, one commenter
(Doc. #0422) expresses concern about the toxic effects of heavy metals in coal and requests that
EPA “be realistic about the environmental justice issues related to permitting and placement of
industrial sites.” The other anonymous comment (Doc. #0183) is in general support of the
Guidance and is concerned that contamination of private wells will reduce local opportunities,
particularly for the poor who “are pushed from their homes by mining activities” and experience
rapidly decreasing property values.
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c. Adverse Impacts to Private and Public Water Supply Systems

One of the anonymous comments (Doc. #0183) in general support of the Guidance established a
relation between mountaintop mining activities and impacts to drinking water by claiming that
“private wells are contaminated.”
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I. Background/Basis for Guidance

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency (EPA) has issued Guidance clarifying the review of Appalachian Surface
Mining Operations. This Guidance was issued to assure that federal and state partners will issue
permits for these activities that will prevent harm to public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from affected communities are taken into consideration.

The Background/Basis for Guidance issue includes those comments, recommendations, and
opinions, submitted by stakeholders regarding the basis for EPA’s decision making in
implementing this Guidance. This includes environmental impacts on watersheds, ecosystems,
and regional wildlife, and public participation in the regulatory process.

There were a total of 91 tallied comments discussing the Background/Basis for Guidance issue.
This issue received several comments from many of the commenter categories. Federal, state,
and local governments or elected officials, industry representatives, environmental and other
Non-Governmental Organizations (NGOs), congressional delegates, private citizens, mass mailer
campaigns, and comment letters of unknown or unspecified origin provided comments on the
environmental impacts of Appalachian coal mining. Most comments were received from private
citizens and mass mailing campaigns, but were not as substantive as those received from other
stakeholders. Figure 1-1 on Page 2 presents the total comment letters by commenter category
that address the Background/Basis for Guidance issue.

Most comments in support of the Guidance on this issue area focus on the destructive nature of

surface mining operations on the watershed and ecosystem, and the broader, long-term harm to

the health of aquatic life within the impacted streams. Comments in opposition to the Guidance
focus on the need for public participation and potentially rulemaking.

Federal, state, and local governments or elected officials, congressional delegates, and industry
commenters focus on the aspect of public participation with regard to the issuance of the
Guidance, generally stating that there was not sufficient public participation in the process, and
they thereby challenge the overall validity of the Guidance. One state government agency, the
Commonwealth of Kentucky Energy and Environment Cabinet, is generally supportive of the
Guidance, but seeks clarification on its implementation through a series of questions.

Environmental and other NGOS, and most of the general public and mass mailing campaigns,
focus their comments on the negative impacts of mountaintop mining to watersheds, ecosystems,
and Appalachian wildlife, with a few commenters recommending that EPA further strengthen the
Guidance, and/or further protect streams through rulemaking.

Below are summaries, presented by commenter category, on the Background/Basis for Guidance
issue. Under each commenter category all sub-issues commented on are listed by letter (based
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on the issue outline) and discussed. Not all commenter categories discussed all sub-issues;
therefore, not all sub-issues are listed under each commenter category.
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Figure 1-1. Background/Basis for Guidance, Total Comment Letters by Commenter
Category

1. FEDERAL GOVERNMENT AGENCIES

The United States Department of the Interior (DOI) was the only federal agency to submit
comments regarding the Guidance. While three documents were submitted by the DOI, two are
identical (Doc. #0695 and 0799), and the third document (Doc. #0775) is a placeholder alerting
the docket of forthcoming comments. While generally supportive of the Guidance, the DOI
comments focus on the process and lack of opportunity for public comment.

b. Public Participation in the Regulatory Process

The DOI expresses some reservations regarding the process by which the Guidance was issued,
noting that it “took effect immediately upon publication without an opportunity for public notice
and comment” (Doc. #0695; p. 2). The DOI asserts that the Guidance document “should have
been issued through a process similar to the requirements of the Administrative Procedure Act”
particularly since “its requirements read more like a rule than guidance” (p. 2).
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2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

Three state government agencies submitted comments to the docket: The Commonwealth of
Kentucky Energy and Environment Cabinet (Doc. #0012), the Commonwealth of Virginia
Department of Mines, Minerals and Energy (DMME; Doc. #0348.1), and the West Virginia
Department of Environmental Protection (WVDEP; Doc. #s 0614.1 and 0614.2). Each
commented on EPA’s Background/Basis for Guidance. Specifically, they express concern over
the public participation in the regulatory process, with both the DMME and the WWVDEP
challenging the legality of the Guidance, while expressing general lack of support. On the other
hand, Kentucky appears to be generally in support of the Guidance, but is requesting additional
information related to its objectives and more details on its implementation, by presenting a list
of questions and requests for clarification. Kentucky requests “that these inquiries be responded
to expeditiously in writing given the CWA 8§ 402 surface coal mining permit applications
pending before the Commonwealth, and those that we continue to receive daily” (p. 1).

b. Public Participation in the Regulatory Process

Both the Virginia DMME (Doc. #0348.1) and the WVDEP (Doc. #s 0614.1 and 0614.2)
challenge the validity of the Guidance in part because of the process through which it was issued.

WVDEP (Doc. # 0614.1) also objects to the issuance of the Guidance in part because “Neither
the State of West Virginia nor WVDEP was consulted about the Detailed Guidance or the
standards announced therein,” despite the fact that the Guidance was issued to the EPA Regional
Administrators “whose jurisdictions include six Appalachian states (including West Virginia)”
(p. 1). Similarly, WVDEP contends that such changes in policy “can be implemented only after
following the process for doing so — promulgation of rules, adoption of legislation or otherwise —
that assures there is the transparency that accompanies public involvement in these processes.”
WV DEP further states that EPA has “promulgated” the Guidance “without the benefit of these
processes or the transparency and legitimacy they bring” (p. 2).

Further in their comment letter, WV DEP takes an even stronger stance, by stating that EPA’s
issuance of the Guidance constitutes a violation of Section 553 of the federal Administrative
Procedure Act (APA), equating the “substantive revisions to applicable regulations” as presented
in the Guidance to federal rulemaking (p. 7). Likewise, DMME (Doc. #0348.1) asserts that
because the Guidance “establishes new regulatory standards for coal mine water discharge
permitting,” that these standards cannot be established “through an administratively issued
guidance document, but must be promulgated under the federal Administrative Procedures Act to
be effective” (p. 1).

Kentucky takes a slightly different approach by posing the following questions related to the
issue of public participation in the regulatory process in their comment letter (Doc. #0012, p. 3):
“3. Please explain EPA’s decision to make this interim final guidance effective immediately
given that: (1) comment is being sought on the guidance which could change its final content,
(2) the Science Advisory Board (SAB) process has not been completed;” and

“4. When will the SAB process begin and end, and will states be afforded an opportunity to
provide comment and input on that process?”
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3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

Only one letter was posted by the docket from a local government agency or elected official, a
city councilman from St. Charles, Kentucky (Doc. #0728). As a local government official, as
well as a coal miner and electrical engineer, this individual writes to oppose the new water
quality guidelines within the Guidance, and comments upon the background and basis for the
Guidance as well as its economic implications.

a. Environmental Impact of Appalachian Coal Mining

Speaking to the environmental impact of Appalachian coal mining, the city councilman feels that
the Guidance is overreaching in its environmental goals. He notes that “Our water and air are
fine now,” and that current laws and regulations are sufficient to protect these resources,
although seemingly acknowledging that the local laws “just need to be enforced uniformly”

(Doc. #0728).
b. Public Participation in the Regulatory Process

Regarding the public participation in the regulatory process, the Kentucky city councilman urges
the withdrawal of the Guidance, and recommends that EPA “process pending permit applications
under existing rules and regulations while seeking comment from the public on the proposed
changes through the formal rulemaking process” (Doc. #0728).

4. INDUSTRY

Twelve comment letters were submitted by representatives of the coal mining industry, and in
general are not supportive of the Guidance. Of these 12 letters, five almost identical letters were
submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf of their clients.
The bodies of all five letters are identical, except for the name of the represented clients:
Gorman Company, LLC (Doc. #0013); Kentucky Union Company (Doc. #0014); Black Gold
Sales, Inc. (Doc. #0016); Hazard Coal Corporation (Doc. #0017); and Kycoga Company, LLC
(Doc. #0018). These letters were only summarized once.

In addition to the Frost Brown Todd letter, three other comments were received from industry
representatives, namely the Virginia Coal Association (Doc. #0346), the National Mining
Association (Doc. #0611), and the Tennessee Valley Authority (Doc. #0612), a federally-owned
corporation. These comments are related to public participation in the regulatory process.

b. Public Participation in the Regulatory Process

Frost Brown Todd generally contend that the Guidance has been instituted unlawfully without
meeting requirements related to public participation in the regulatory process, by not including a
public notice, and without providing the requisite comment period prior to making the Guidance
effective. The Virginia Coal Association and Tennessee Valley Authority echo the need for
additional public participation.
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Specifically, Frost Brown Todd request: “EPA immediately withdraw the April 1 Guidance
Memorandum; instruct all relevant state and federal agencies and EPA regions that the
requirements of the Guidance are not to be implemented or applied under any circumstances
until further notice; and not adopt any further requirements without the benefit of a full and fair
public process, based upon input from all interested stakeholders, and in compliance with the
requirements of notice-and-comment rulemaking” (p. 2). They also argue: “Because EPA
clearly intends to enforce the Guidance as legally binding, and because it did not subject those
requirements to notice-and-comment rulemaking prior to their implementation, that
implementation is clearly unlawful” (p. 3).

Frost Brown Todd also express concern regarding permits approved under the interim Guidance
prior to issuance of the final Guidance. They feel that these permits “are likely to be based upon
requirements in the ‘interim’ Guidance that may prove to be unnecessarily stringent,
scientifically invalid, or otherwise legally unnecessary or inappropriate based upon relevant law”
(p. 4). Should the Guidance change after the public comment process, Frost Brown Todd
express concern about impacts on “permits issued in the interim” (p. 4).

Frost Brown Todd feel the Guidance needs improvement and challenge its validity in that it
“suffers from numerous inconsistencies and inaccuracies that threaten to create confusion and
uncertainty for the mining industry, regulators, and the larger regulated community. These
problems are symptoms of the EPA’s rush to issue and implement this Guidance without a
thoughtful and thorough public and agency comment period” (p. 7).

Finally, Frost Brown Todd disagree with EPA setting a new benchmark for conductivity prior to
receiving comments from the Science Advisory Board (SAB): “...EPA’s new ‘benchmark’ for
conductivity has not yet been peer reviewed or subjected to public, agency, or scientific
comment” (p. 9).

The Virginia Coal Association also argues for additional public review by stating: “The
procedures in the Detailed Guidance were adopted without prior public review and EPA provides
no record of having submitted the procedures for review by CEQ” (p. 2).

The National Mining Association also commented on the lack of adequacy of the public review
process (p. 2), stating: “If EPA wishes for statutory changes, it must go to the Office of
Management and Budget, develop an Administrative legislative proposal, and submit that
proposal to Congress. If EPA wishes for regulatory changes, it must go through notice and
comment rulemaking.” They also add: “EPA has not gone through notice and comment
rulemaking to establish numeric Federal standards for conductivity for the Appalachian States”

(p. 5).
5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

Six letters submitted by the following environmental NGOs commented on EPA’s Background/
Basis for Guidance:
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e The Sierra Club (Doc. #0225.1);

e Southern Appalachian Mountain Stewards (Doc. #0344);

e The Southern Environmental Law Center on behalf of the National Parks Conservation
Association (Doc. #0347.1);

e American Rivers et al.: one common comment submitted collectively by a number of
environmental and other NGOs including American Rivers, Caretakers of God’s
Creation, Center for Biological Diversity, Citizens Against Longwall Mining, Citizens
Coal Council, Clean Water Action, Coal River Mountain Watch, Concerned Citizens of
Giles County, Defenders of Wildlife, Earthjustice, Eco-Justice Collaborative, Friends of
the Earth, Global Community Monitor, Greenpeace, Kentucky Resources Council,
Maryknoll Office for Global Concerns, Mountain Watershed Association, Natural
Resources Defense Council, No Biomass Burn, Ohio Valley Environmental Coalition,
Public Citizen, Rainforest Action Network, Sierra Club, United Methodist Women,
University of KwaZulu-Natal Centre for Civil Society Environmental Justice Project,
Waterkeeper Alliance, and West Virginia Highlands Conservancy (Doc. # 0361.1);

e Rainforest Action Network (Doc. #0366); and

e Earthjustice et al.: one common comment submitted collectively by a number of
environmental and other NGOs including Earthjustice, Ohio Valley Environmental
Coalition, West Virginia Highlands Conservancy, Public Justice, Sierra Club, Coal River
Mountain Watch, and Appalachian Center for the Economy and Environment (Doc.
#0610.1).

These six letters are in general support of the Guidance and comment on the negative
environmental impacts of coal mining on Appalachian watersheds, ecosystems, and wildlife.

a. Environmental Impact of Appalachian Coal Mining

Most environmental NGO comments make a direct connection between mountaintop mining
activities and negative impacts to watersheds, streams, and wildlife. Some comments are
general, while others are specific to certain impacted watersheds and streams.

The Sierra Club (Doc. #0225.1) describes surface mining in Appalachia as a destructive activity,
“devastating a biodiversity hotspot, burying some 2,000 miles of streams, wiping out aquatic
habitat in downstream waters, and threatening communities with increased flooding, polluted
water sources, and increased health risks.” This sentiment of destruction is echoed by most other
environmental NGO comment letters. For example, Earthjustice et al. (Doc. #0610.1) qualify
impacts from mountaintop removal mining and valley fills as “serious and devastating” for
“environmental, human, and wildlife values in the Appalachian coal mining region” (p. 1).

Many environmental NGOs place an emphasis on the negative impacts to streams, particularly
headwater streams and their ecosystems. Rainforest Action Network (Doc. #0366) cites the
proposed determination on Spruce No. 1 surface mine to discuss adverse impacts of mountaintop
mining and the “importance of headwater streams and their contribution to the overall health of
the watershed and to wildlife living in the watershed” (p. 3). Another example is from American
Rivers et al. (Doc. #0361.1) making a connection between losses of stream and “much broader
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dangers to the ecosystems and people who depend on them” and assess that over “2,000 miles of
streams have already been polluted or destroyed.”

The National Parks Conservation Association (Doc. #0347.1) highlights negative impacts from
surface mining to particular streams and watersheds, including the Big South Fork National
River and Recreation Area (p. 1) with its federally endangered fish and mussel species, and the
Black Warrior River watershed in Alabama with many streams impaired by “sediment laden
with heavy metal” (p. 1).

The Southern Appalachian Mountain Stewards (Doc. #0344) do not provide details about the
negative impacts but support EPA’s actions in that they “brought some hope back to [them] by
showing concern regarding protection of our mountains and watersheds” (p. 1).

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

Two letters received from the following other NGOs commented on EPA’s Background/Basis
for Guidance:

e Kentuckians for the Commonwealth (KFTC); and
e Alpha Natural Resources.

The KFTC letter (Doc. #0796) is in general agreement with the Guidance, while the letter from
Alpha Natural Resources (Doc. #0591 and attachments) is not in support of the Guidance.

a. Environmental Impact of Appalachian Coal Mining

The KFTC letter comments on the negative impact mining operations have on stream quality.
They feel the Guidance is “a necessary first step for stopping and reversing this accumulated
poisoning of our streams” (p. 1) and feel the Guidance will both prevent additional stream
degradation and allow for improved stream quality.

Alpha Natural Resources is in general disagreement with the Guidance, claiming it is based on
biased and incomplete science. They suggest that the impact of mining on stream function,
particularly headwater streams, is similar to the impacts created by urbanization and/or
agriculture. The letter states: “EPA’s study assumes that a MTM-VF, if present, is the sole
causal factor affecting water quality and aquatic characteristics of the site, but such is certainly
not universally true” (p. 9). Alpha Natural Resources mentions a study (Armstead et al., 2004)
that concludes, “neither the changes in the biological community, nor changes in the water
chemistry in the filled sites, appear to have significant adverse impacts on the stream function
with respect to downstream segments” (p. 19). The letter claims this study is not acknowledged
by EPA.

Alpha Natural Resources also claims that EPA has incorrectly identified the coalfield region as
having a high degree of biodiversity and argue that the areas to the east and southeast of the
coalfields, in the valley and ridge terrain, provide habitats for the greatest number of species.
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They further point out reclaimed mine sites also offer a “diverse edge habitat most capable of
supporting a rich and diverse wildlife population” (p. 18).

7. CONGRESSIONAL DELEGATES

Two comment letters were submitted by congressional delegates. Both letters are signed by
several members of Congress, are in general opposition to the Guidance, but only one letter
addresses the issue of Background/Basis for Guidance. The letter (Doc. #0015) is signed by 23
congressional delegates from 14 different states, including Alabama, Alaska, Colorado, Illinois,
Kentucky, Michigan, Montana, Ohio, Pennsylvania, Tennessee, Utah, Virginia, West Virginia,
and Wyoming. The letter argues that the Guidance should be subject to formal rulemaking,
including the need for public participation.

b. Public Participation in the Regulatory Process

The Congressional commenters express their opinion that the Guidance will have substantial
regulatory impacts and will “impose additional regulatory barriers to the issuance of coal mining
permits in Central Appalachia” (p. 1). The commenters therefore recommend that EPA issue the
Guidance through a formal rulemaking process including a public comment and peer review
prior to making the Guidance effective. The commenters also state: “We believe these
proposals should be subject to public comment ... so as to strike a better balance between
environmental protections and responsible governance” (p. 1). They also contend that ...
substantive changes [to the CWA] should not be implemented absent extensive public
participation and outside peer review” (p. 1).

8. PRIVATE CITIZEN — GENERAL

Two hundred and fifty seven comment letters were posted by the docket from members of the
general public; of those, 59 commented on the issue area of Background/Basis for Guidance. Of
those that commented on this issue area, all but three generally support the Guidance.

a. Environmental Impact of Appalachian Coal Mining

The opinion of many of the general private citizen letters is that the Appalachian watersheds, and
in particular the streams and headwaters, have been destroyed by surface coal mining, having a
negative effect on the watersheds and surrounding ecosystem. Several commenters in support of
the Guidance comment on the impacts of mining on Appalachian wildlife. There is a general
sentiment that coal mining is adversely impacting and destroying Appalachian wildlife, as well
as its diverse ecosystem.

Regarding impacts to watersheds, many of the comment letters submitted by private citizens,
although dissimilar in overall form, include the following same opinions; more protection is
needed to preserve the waters of Appalachia, and to do otherwise would cause permanent
damage to the area. For instance, one comment (Doc. # 0259) states that guidelines are “needed
to reduce or better yet eliminate burying and poisoning of streams in Appalachia.”
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Another comment letter (Doc. # 0267) states: “Scientific research tells us that ecological harm to
streams caused by coal mining also endangers human health, therefore EPA should ensure that
the final guidance recognizes the need to protect public health and preserve waterways...as a top
priority.” A comment letter in support of the Guidance (Doc. #0009) states: “Thank you for
setting this new policy and recognizing the negative impacts mountaintop removal has had on
waterways and communities.”

One comment letter (Doc. #0515) states: “Mountain removal changes the weather patterns,
biodiversity, topography, and potential for tourism income in some of the most ruggedly
beautiful and remote portions of our state, all for the negative.”

The opinion of another commenter (Doc. #0060) is that: “Mountaintop removal mining is a
travesty against nature that is destroying some of the most biologically diverse areas of North
America and ‘restoring’ these lands with eroding grass at best.”

Contrary to the general opinions expressed by this commenter category, is the opinion from one
commenter opposed to the Guidance (Doc. #0249). This commenter expresses the opinion that
the basis for at least part of the Guidance is not supported by facts: “Lobbyists will tell you that
scientific research suggests that one valley fill is too many, because of the unique headwater
streams filled are lost forever (...) This is not supported by facts.”

Regarding impacts to wildlife, one comment letter (Doc. #0191) states: “Mountaintop removal
mining is an extremely destructive practice that threatens and often destroys aquatic life, wild
life, and communities.” Another commenter (Doc. #0496) claims “surface coal mining in
Appalachia is killing and poisoning wildlife and destroying water supplies for human
communities.”

b. Public Participation in Regulatory Process

Three letters comment on public participation in the regulatory process. One of them (Doc.
#0566) supports the Guidance, and notes: “Current West Virginia permitting procedures are so
obscure that most residents are not able to effectively participate to assure that their voices are
heard. At many recent ‘hearings’ by WV-DEP, agency mining staff refuse to answer questions
or provide relevant information, claiming that the hearing is solely for the public to speak.”

The other two letters are in opposition to the Guidance and request that EPA “process pending
permit applications under existing rules and regulations while seeking comment from the public
on the proposed changes through the formal rulemaking process” (e.g., Doc. #0752).

9. PRIVATE CITIZEN — EXPERT

Eleven comment letters were received from private citizen experts; eight of these letters
commented on the issue area of Background/Basis for Guidance. Of those, all but one (Doc.
#0401) generally support the Guidance, and comment on environmental impacts of Appalachian
coal mining.
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a. Environmental Impact of Appalachian Coal Mining

Overall, the general opinion of those in support of the Guidance is that the practice of surface
coal mining is causing great harm to the watersheds, ecosystems, and Appalachian wildlife.

Three stream ecologists with expertise in aquatic ecology (Doc. #0613.1, p. 1) are of the opinion
that surface coal mining has measurable and irreversible negative impacts on ecosystems within
affected watersheds. Specifically, they state: “There is now abundant scientific evidence from
studies conducted by both EPA scientists and by independent scientists that the environmental
impacts of surface coal mining in the Appalachian region cause serious and irreversible harm to
aquatic ecosystems. The risks to aquatic systems come not only from direct loss of habitats and
species due to the mining process and valley fills but there are substantial risks to aquatic life
that extend downstream from mine sites.”

In an attachment to their letter, the stream ecologists present the following scientific publication,
titled, “How many mountains can we mine? Ecological thresholds for freshwater ecosystems of
the Central Appalachians (Bernhardt et al. in review).” This publication (written by the
commenters) presents findings and analyses of conditions found in watersheds downstream from
mining operations, and supports the commenters’ theory that surface coal mining has
measureable negative effects on the downstream aquatic ecosystems.

Other commenters share similar opinions about the effects of mining on watersheds. Two of the
commenters that share this opinon have backgrounds in geology, one of whom is a geologist-
hydrologist with a PhD. The PhD commenter (Doc. #0729) states: “You can’t simply fill in
valleys and remove mountains, without creating disastrous floods and downstream
contamination” (p. 1); while the other geologist (Doc. #0744) points out the pollution to the
watershed caused by leachate from the debris piles created by mine operations: “MTR operators
blast formerly impermeable or semi-permeable layers of limestone and sandstone and shale and
then pile all that material back up.” The geologist also comments on pollutant leaching: “Acidic
natural rainwater then gets into the now separated rock and leaches minerals and heavy metals
out of the rock.”

Echoing these sentiments, a retired technical writer and editor with experience working on
regulatory documentation for contaminated sites (Doc. #0660) states: “When overlaying rock on
the coal seams is exploded into small pieces, its natural minimal toxicity increases many fold due
to increase in surface area through and over which surface water runs, as it becomes our
headwater streams and runs into our precious rivers.”

Another supportive point of view on this issue area comes from an ecologist that teaches stream
and wetland ecology to high school students in Georgia. His comments (Doc. #0596) focus on
the impact of surface coal mining on biodiversity in the ecosystem: “The loss of natural
communities on the mountaintop, headwater streams, riparian plant and animal species and the
impacts on downstream aquatic systems is a significant step toward destroying the ecosystems
that sustain us all with their free services.” In general, this commenter expresses concern for
both the stream and terrestrial ecosystem communities that in his opinion are destroyed by
mountaintop removal practices and points out that ... destroying these communities wholesale
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is a devastating blow to efforts of society to stop biodiversity loss and help recover species in
decline while they still exist” (p. 1).

Contrary to the general opinions from this commenter category is the opinion of a professional
engineer who works in the coal and coal combustion by-products field and is opposed to the
Guidance (Doc. #0401). This commenter states: “The evidence of adverse effects to the
environment is not substantiated by the record” (p. 2). The commenter references personal
experiences growing up in Kentucky and states that due to the requirements of the clean air act,
“The fact remains that the coal industry is safer than ever and the air in Kentucky is cleaner than
at any time in my life” (p. 2). In general, the commenter focuses on the impacts of coal mining
as an air quality issue in the environment rather than a water quality issue.

10. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “modified mass mailers” when multiple copies of the same letter with a few minor changes
were submitted to the docket under different document numbers. The docket identified a total of
nine mass mailing campaigns, with seven campaigns in support of the Guidance, and two
campaigns in opposition to the Guidance. Four of the seven campaigns in support of the
Guidance (Doc. #0022 sponsored by Earthjustice, and Doc. #s 0600, 0602, and 0603, sponsored
by unknown organizations) address the same issues, and exhibit very similar wording.

Of the nine campaigns, six comment on the issue of Background/Basis for the Guidance. These
campaigns are sponsored by the following organizations and are identified by a representative
comment letter number, as specified by the docket:

Earthjustice (Doc. #0022);

Rainforest Action Network (Doc. #0798);
Unknown (Doc. #0600);

Unknown (Doc. #0599);

Unknown (Doc. #0602); and

Unknown (Doc. #0603).

All campaigns except the Unknown #599 support the Guidance. Campaigns in support of the
Guidance address environmental impacts of Appalachian coal mining, while the campaign
opposed to the Guidance addresses public participation in the regulatory process.

a. Environmental Impact of Appalachian Coal Mining

Most of the mass mailing campaigns in support of the Guidance comment on impacts of
mountaintop mining activities on streams, particularly headwater streams, and express concern
about the lost streams. Two campaigns wish to see further protection of streams, and another
expresses concern about mountaintop mining impacts to wildlife.

Earthjustice (Doc. #0022) and two other mass mailing campaigns from unknown sponsoring
organizations (Doc. #s 0600 and 0602) claim that “more than 2,000 miles of streams have
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already been destroyed, and we cannot afford to lose more, especially unique and vital headwater
streams.” Three mass mailing campaigns from unknown organizations (Doc. #s 0600, 0602, and
0603) blame valley fills for the loss of streams, claiming that “scientific research suggests that
one valley fill is too many, because the unique headwater streams are lost forever, along with all
of the ecological services they provide.” They also argue that “every valley fill becomes a
source of pollution that contaminates the watershed downstream.”

The Rainforest Action Network campaign (Doc. #0798) expresses concern that permits for
activities including valley fills were approved despite the Guidelines, which should protect
headwater streams. They argue that “further action is crucial.” Another mass mailing campaign
sponsored by an unknown organization (Doc. #0600) echoes this sentiment by suggesting that
EPA “further increase protections for our streams and our communities.”

One mass mailing campaign sponsored by an unknown organization (Doc. #0602) expresses
concern about wildlife in Appalachia. They claim that “surface coal mining in Appalachia is
killing and poisoning wildlife” and that “the health of aquatic life and people living near or
relying on these streams is jeopardized by mountaintop removal” with “endangered mussels,
fish, and numerous other rare species (...) being sacrificed to surface coal mining.”

b. Public Participation in Regulatory Process

The campaign in opposition to the Guidance and sponsored by an unknown organization (Doc.
#0599) requests that EPA withdraw its Guidance and “process pending permit applications under
existing rules and regulations while seeking comment from the public on the proposed changes
through the formal rulemaking process.”

11. UNKNOWN

Eighteen comment letters were received from anonymous commenters, and were classified as an
“unknown” commenter category. These appear to have been submitted by the general public,
but are not signed. They are approximately equally divided between comments in support and in
opposition to the Guidance and/or mountaintop mining in general. None of these letters
comment on the issue area of Background/Basis for the Guidance.
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XI. Overall Comments

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The Overall Comments issue includes those comments, recommendations, and opinions
submitted by stakeholders in general support or opposition to the Guidance, and/or to
mountaintop mining in general.

There were a total of 104 unique tallied comments posted by the docket as of December 1, 2010.
These were submitted by different types of commenters, including a state agency, representatives
of the mining industry, an environmental non-governmental organization (NGO), congressional
delegates, the general public, and mass mailing campaigns. Most comments were received from
private citizens and mass mailing campaigns, but were not as substantive as those received from
other stakeholders. Figure 11-1 on the next page presents the total comment letters that made an
overall comment by commenter category.

Most comments from private citizens and the mass mailing campaigns are in general agreement
with the Guidance and commend EPA for issuing it; and are generally opposed to mountaintop
mining in general. They argue that mountaintop mining activities are destructive of wildlife,
forests, and streams, and have negative health impacts; and that the Guidance is based on sound
science. The few private citizens in opposition to the Guidance express economic concerns. It
should be noted that some of the comment letters received from private citizens may be modified
mass mailers, as they use language similar, if not identical to mass mailing campaigns identified
by the docket. These comment letters were summarized with other unique letters because they
raise issues beyond what was raised by the mass mailing campaign letters.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the environmental NGO (The Sierra Club) and the state agency (the Commonwealth of
Kentucky Energy and Environment Cabinet) are in general support of the Guidance. Industry
commenters contend that the Guidance is legally flawed, will have negative economic impacts,
and relies on insufficient scientific data and peer review. Congressional delegates argue that the
Guidance was issued prematurely, will cost many jobs, and undermines the authority, role, and
responsibility of State agencies in reviewing and issuing permits. The Sierra Club argues that the
Guidance is based on sound scientific evidence and commends EPA for issuing it. The
Kentucky Energy and Environment Cabinet highlights EPA’s challenge of implementing
existing requirements while protecting other interests, including the economy and energy supply.

Below are summaries of the overall comments, presented by commenter category. Under each
commenter category, all sub-issues commented on are listed by letter (based on the issue outline)
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and are discussed. Not all commenter categories discussed all sub-issues; therefore not all sub-
issues are listed under each commenter category.
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Figure 11-1. Overall Comments, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet letter (Doc. #0012) was the only comment
received from a state government agency or elected official. The Cabinet generally supports the
Guidance but is unclear about its application in certain instances. Their comment letter presents
a series of questions to EPA, seeking clarification to assist them in responding to pending
permits for surface coal mining in compliance with existing regulations.

a. General Support for the Guidance

The Kentucky Energy and Environment Cabinet agrees with EPA’s commitment to developing
environmentally effective, scientifically sound, and economically responsible approaches for
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meeting existing requirements while not compromising the Appalachian region and depriving the
entire nation of the benefits coal provides, both for the economy and energy supply.

3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the federal authority
to regulate these activities. The letters were all submitted by Frost Brown Todd Attorneys, LLC,
(Frost Brown Todd) on behalf of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance.

b. General Opposition for the Guidance

Frost Brown Todd argue that the Guidelines “impose insurmountable technical and economic
burdens on the coal mining industry, effectively shutting down surface coal mining (and possibly
significant underground coal mining) throughout much of Central Appalachia” (p. 2)and request
the Guidelines be immediately withdrawn. The following several arguments are provided to
support their request:

e “The Guidance Memorandum is legally flawed and imposes inappropriate requirements
on the regulated community without following proper procedures” (p. 3);

e “EPA’s implementation of the Guidance threatens to effect unconstitutional taking of the
property of mineral owners” (p. 6);

e “The April 1 Guidance Memorandum will create unnecessary confusion and uncertainty
and treats the states, regions, and industries inequitably” (p. 7); and

e “The April 1 Guidance Memorandum relies on limited, questionable, and unproven
scientific ‘data’ and analyses” (p. 8).

They further request EPA to “instruct the states, EPA regions, and other federal agencies not to
implement or enforce any of the requirements contained therein” (p. 9).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, one letter was submitted from an Environmental NGO commenting on
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EPA’s Guidance. The Sierra Club (Doc. #0225.1) strongly supports the Guidance and
commends EPA for issuing it.

a. General Support for the Guidance

The Sierra Club is of the opinion that the EPA was justified in implementing the Guidance
immediately. They agree that the most recent, peer-reviewed scientific evidence was used as the
basis for the Guidance and further state the Guidance is “necessary to protect water quality from
the effects of mountaintop removal mining” (p. 2).

6. OTHER NGOS

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

8. CONGRESSIONAL DELEGATES

Two comment letters posted by the docket as of December 1, 2010 were submitted by
congressional delegates. Both letters are signed by several members of Congress and disagree
with the Guidance. The first letter (Doc. #0011) is signed by three congressional delegates
representing the States of Virginia and West Virginia. The second letter (Doc. #0015) is signed
by 23 congressional delegates from 14 different states, including Alabama, Alaska, Colorado,
[llinois, Kentucky, Michigan, Montana, Ohio, Pennsylvania, Tennessee, Utah, Virginia, West
Virginia, and Wyoming.

b. General Opposition for the Guidance

Both letters argue the Guidance was issued prematurely and urge EPA to withdraw it. Some
congressional delegates (Doc. #0011) agree that regulations are necessary but suggest EPA
“continue to work with the affected States, the involved federal agencies, and all stakeholders to
develop guidelines that truly provide a balanced process for energy development and
environmental protection” (p. 2).

9. PRIVATE CITIZEN - GENERAL

Eighty two comment letters, typically one page in length, were received from members of the
general public. Two letters from private citizens (Doc. #0019, and Doc. #0249) disagree with
EPA’s Guidance. The remaining private citizen commenters either support the Guidance or are
opposed to mountaintop mining in general.
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a. General Support for the Guidance

The majority of the general public is in support of the Guidance and commends EPA for issuing
it. Several commenters point out that mountaintop mining destroys wildlife, forests, and streams
and are of the belief that the Guidance will help protect people and the environment from
negative impacts of mountaintop mining. Many agree the Guidance has been based on the best
available science and thank EPA for enforcing the CWA.

One commenter (Doc. #0009) sums up the feelings of the overall general public by saying, “I
applaud the Environmental Protection Agency for setting a tough new policy that should protect
waterways and communities from the destruction caused by mountaintop removal. The new
policy represents the most significant administrative action ever taken to address mountaintop
removal coal mining and reaffirms the administration’s commitment to science and
environmental justice for the communities and natural areas of Appalachia.”

b. General Opposition for the Guidance

Both commenters in general opposition to the Guidance are concerned that mines will be closed,
small towns will be devastated, additional poverty will be created, and residents will be forced to
relocate. One comment letter states, “My family and many others like us will have to leave our
state to find work (Doc. #0019).”

c. Opposed to Mining in General

Many in the general public are opposed to mining in general. Commenters argue it destroys
natural resources and causes health problems. One commenter (Doc. #0020) states: “Please help
bring an end to Mountaintop Removal. | just can’t believe this ever happened in the first place”
(p. 2). Another commenter (Doc. #0025) points out that the profits earned by coal companies do
not justify the negative impacts to people’s health and the environment and writes: “several
billion dollars of income are earned by the coal companies but the costs to West Virginia alone
amount to tens of billions of dollars in health costs and perhaps even larger amounts to the
degradation of WV’s environment.”

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, one letter (Doc. #0112) was submitted from a private citizen - expert
commenting on the issue of federal authority to regulate these activities in EPA’s Guidance. The
commenter is a biologist, with a Masters degree in biology, and is currently a teacher teaching
Wildlife Management and Environmental Earth Science, with more than three decades of
experience in the public school system.

a. General Support for the Guidance
The commenter is in general agreement with the Guidance, concurring that there is unequivocal

scientific evidence to supports the Guidance. The commenter is of the opinion that: “it is our
duty as the most powerful species to exist on this planet to use our might to protect the integrity
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of our life support systems for the benefit of all living things” (p. 1).
11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group had not been posted by the docket.
Any comments received will be addressed in the final summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

A number of comment letters were sponsored by mass mailing campaigns, or were identified as
being “form mailers” when multiple copies of the same letter with a few minor changes were
submitted to the docket under different document numbers. As of December 1, 2010, two
distinct campaigns were identified by the docket as sponsored by the following NGOs
(Document numbers identify the letter representative of the campaign, as indicated by the
docket):

e Earthjustice (Doc. #0022); and
e The Sierra Club (Doc. #0103).

a. General Support for the Guidance

Both campaigns are in support of EPA’s Guidance and suggest that the Guidance should be
strengthened and finalized. They agree the most recent, peer-reviewed scientific information
documents that mountaintop mining negatively impacts water quality.

13. UNKNOWN

Thirteen comment letters, typically one page in length, were received from unknown or
unidentified commenters. One commenter is in general disagreement with EPA’s Guidance; the
others are in general agreement.

a. General Support for the Guidance

The majority of the commenters in general agreement with the Guidance feel it will help protect
public health and water quality from the impacts of mountaintop mining. Many commenters also
urge EPA to strengthen and finalize the Guidance.

b. General Opposition for the Guidance

The commenter in general disagreement with the Guidance argues it is based on “scientific
studies that are limited in scope and analysis (Doc. #0010).” The commenter feels the individual
states should be able to administer their own water quality programs and define what constitutes
stream degradation. The commenter claims the Guidance is a violation of states’ rights.
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X. Economic Considerations

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The issue area of Economic Considerations includes those comments, recommendations, and
opinions submitted by stakeholders regarding lost jobs or income, impacts to the national, state,
or local/county economy, and general economic considerations.

There were a total of 12 tallied comments submitted to the docket as of December 1, 2010,
discussing the economy. These were submitted by different types of commenters, including a
state agency, representatives of the mining industry, congressional delegates, and the general
public. Most comments were received from private citizens or anonymous commenters. Figure
10-1 on the next page presents the total comment letters that address the economy by commenter
category.

Private citizen (including anonymous stakeholders) comments are both in support with and in
opposition to the Guidance. Those in support of the Guidance express the view that natural
resources and the public health should outweigh economic considerations, including jobs. Those
in opposition to the Guidance associate it with negative economic impacts both locally (i.e., at
the individual level) and at a larger scale.

Industry commenters and congressional delegates are in general opposition to the Guidance,
while the state agency (the Commonwealth of Kentucky Energy and Environment Cabinet) is in
general support of the Guidance but seeks clarification on Guidance implementation through a
series of questions. Both groups contend that the Guidance may render mountaintop mining
activities economically unfeasible, negatively impacting local economies and the industry and
resulting in potential closures of mountaintop mining activities. They also make note of the
Guidance’s limited applicability to six states, which they contend will result in economic
disparities. Questions from the Kentucky Energy and Environment Cabinet relate to economic
concerns associated with lost job opportunities, geographic inequity of the Guidance
applicability, and environmental justice for low-income, high-unemployment areas.

Below are summaries, presented by commenter category, on economic considerations. Under
each commenter category, all sub-issues commented on are listed by letter (based on the issue
outline) and are discussed. Not all commenter categories discussed all sub-issues; therefore not
all sub-issues are listed under each commenter category.
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Figure 10-1. Economic Considerations, Total Comment Letters by Commenter Category
1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

The Kentucky Energy and Environment Cabinet (Doc. #0012) was the only comment received
from a state government agency or elected official. The Cabinet generally supports the Guidance
but 1s unclear about its application in certain instances. Their comment letter presents a series of
questions to EPA, seeking clarification to assist them in responding to pending permits for
surface coal mining in compliance with existing regulations. They express concern that the
Guidance is premature and may unnecessarily impact the economy.

a. Jobs Lost/Lost Income

The Kentucky Energy and Environment Cabinet is concerned that the Guidance may be
premature and has the potential to cause more economic harm than good. They ask: “is there not
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a potential for permit requirements to be imposed by U.S. EPA in the interim that are more
restrictive or potentially more cost prohibitive than in the final guidance, resulting in job loss and
economic hardship that could be avoided by waiting until the guidance is finalized. (p. 3)?”

c. Impacts to State Economy

The Kentucky Energy and Environment Cabinet points out that only six states (Kentucky, Ohio,
Pennsylvania, Tennessee, Virginia, and West Virginia) are subject to the Guidance and speculate
that the Guidance may be creating “economic inequity and a competitive disadvantage between
the six targeted states and other coal producing states (p. 3)?”

e. General Economic Considerations

The Kentucky Energy and Environment Cabinet raises the issue of economic impacts to low-
income areas of Appalachia. They acknowledge that “each Federal agency shall make
achieving environmental justice (EJ) part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations” (p. 4),
and ask: “How does the potential elimination of high wage jobs for citizens living in low-
income, high unemployment areas of Appalachia, factor into the EJ decision-making process?”’

(p. 4).
3. LOCAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding the economy. The
letters were all submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf
of their clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance and argue that it will have negative economic
impacts on the industry, resulting in potential closures of mountaintop mining activities.
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a. Jobs Lost/Lost Income

Frost Brown Todd claim that the strict standards in the Guidance “will make most mining
activities practically and economically infeasible” (p. 6). They further argue the Guidance
focuses too much attention on community water supplies while ignoring “the potential severe
harmful socio-economic effects that would be inflicted on low-income communities throughout
Appalachia through the loss of employment” (p. 5).

b. Impacts to National Economy

Frost Brown Todd foresee impacts to the national economy, including loss of profits and
resulting lawsuits against the federal government by the coal industry and property owners.
They view the coal mining industry as “an essential part of our nation’s economic vitality and a
key to our short- and long-term economic and energy security” (p. 9). They suggest the
Guidance will cause significant loss of profits and lead to lawsuits filed by companies in the coal
business and property owners to recover hundreds of billions of dollars of lost profits. They
claim the Federal Government will be required to provide compensation for these lawsuits and
“at such a tenuous financial time, this would have disastrous, wide-spread effects on our nation”

(p. 7).
c. Impacts to State Economy

Frost Brown Todd point out that the Guidance focuses on eliminating a specific type of mining
in only six states (Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia) and
argue: “This disparity creates dramatic economic inequities and puts these states and this
industry at a crippling competitive disadvantage with industries in other states and regions. The
result will be nothing less than catastrophic” (p. 8).

e. General Economic Considerations

Frost Brown Todd argue that the Guidelines “impose insurmountable technical and economic
burdens on the coal mining industry, effectively shutting down surface coal mining (and possibly
significant underground coal mining) throughout much of Central Appalachia” (p. 2).

They further contend that EPA’s adaptive remedial action provision will “impose economically
impracticable and technically unachievable mitigation requirements on them in perpetuity” (p.
8).

5. ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)
As of December 1, 2010, comments from this category group discussing the economy had not

been posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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6. OTHER NGOS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

7. ACADEMIA/PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

8. CONGRESSIONAL DELEGATES

Two comment letters posted by the docket as of December 1, 2010 were submitted by
congressional delegates. Both letters are signed by several members of Congress, are in general
opposition to the Guidance, and discuss economic considerations. The first letter (Doc. #0011)
is signed by three congressional delegates representing the States of Virginia and West Virginia.
The second letter (Doc. #0015) is signed by 23 congressional delegates from 14 different states,
including Alabama, Alaska, Colorado, Illinois, Kentucky, Michigan, Montana, Ohio,
Pennsylvania, Tennessee, Utah, Virginia, West Virginia, and Wyoming.

a. Jobs Lost/Lost Income

Both letters express concern that the Guidance will jeopardize a significant number of jobs. For
example, on letter states: “Permits issues under the Clean Water Act affect nearly 80,000 direct
coal mining jobs in Appalachia” (Doc. #0015, p. 1).

b. Impacts to National Economy

The Guidance is specific to surface coal mining in Appalachia, and congressional delegates feel
it “sorely fails to address the equally noble goal of economic fairness. The Appalachian states
know all too well the challenges of economic inequity and any actions that would serve to further
undermine the fragile economy of this region ought to be met with a robust federal effort to
shore up and improve the economy” (Doc. #0011, p. 1).

d. Impacts to Local / County Economy

One letter argues that the Guidance will have a negative impact to the local economy and that
“EPA has jeopardized the future of mining operations [and] the sustenance of local
communities” (Doc. 0015, p. 1).

e. General Economic Considerations

Commenters express concern that the Guidance will have economic impacts to communities that
have not had opportunity to provide input, as stated “with the country’s economy still
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floundering and unemployment hovering near 10%, the potential economic impact of these
policies validate our request that affected communities be given the opportunity to voice their
concerns in the decision-making process” (Doc. #0015, p. 1).

9. PRIVATE CITIZEN - GENERAL

Seven comment letters, typically one page in length, submitted by members of the general public
discuss economics. Two letters (Doc. #0019, and Doc. #0249) disagree with EPA’s Guidance,
while the remaining general private citizen letters either support the Guidance or are opposed to
mountaintop mining in general.

a. Jobs Lost/Lost Income

Commenters, both in support of and in disagreement with EPA’s Guidance, recognize it could
impact the workforce. One commenter in disagreement with EPA’s Guidance is concerned “my
daughter will not be able to attend college if my husband loses his job in mining” (Doc. #0019).
Another commenter in general agreement with the Guidance states “I’m all for creating more
jobs, and allowing people to use their land as they see fit. But I’m not going to let them trash
what isn’t theirs —the water and air—in the process” (Doc. #0006, p. 1).

d. Impacts to Local / County Economy

One commenter in general opposition to the Guidance, is concerned that mines will be closed,
small towns will be devastated, and residents will be forced to relocate: “my family and many
others like us will have to leave our state to find work™ (Doc, #0019).

e. General Economic Considerations

Many in the general public support the Guidance and hope it will be a “‘change to business as
usual that places private profit above public resources” (Doc. #0088). Several commenters feel
the protection of public health and waterways should outweigh economic concerns.

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing the economy had not

been posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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12. FORM LETTERS AND MASS MAILER CAMPAIGNS

As of December 1, 2010, comments from this category group discussing the economy had not
been posted by the docket. Any subsequent comments received will be addressed in the final
summary.

13. UNKNOWN

Two comment letters, both one page in length, received from unknown or unidentified
commenters discuss the economy. One commenter is in general agreement with EPA’s
Guidance; the other is in general disagreement.

a. Jobs Lost/Lost Income

The commenter in general disagreement with the Guidance feels it has had a negative impact on
the economy stating “our families were forced to leave to find work” (Doc. #0010). The same
commenter further suggests the “true endangered species ... is the American worker.”

d. Impacts to Local / County Economy

The commenter in support of the Guidance suggests people are being pushed from their homes
by mining and argues that “property rapidly devalues due to mining activities nearby leaving
poor people with few options” (Doc. #0183).

e. General Economic Considerations

The commenter opposed to EPA’s Guidance feels it is a violation of states’ rights and suggests
“this administration does not care about the people of Appalachia and the industry that so many
of us depend on to provide for our families” (Doc. 0010). This commenter feels individual states
should be allowed to regulate water quality programs.
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VIIIl. National Environmental Policy Act

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The NEPA issue includes comments and opinions submitted by stakeholders regarding
cumulative impact analyses under NEPA, the need to prepare Environmental Impact Statements
(EISs), and any recommended changes to the Guidance specifically relating to NEPA.

Three tallied comments submitted to and posted by the docket as of December 1, 2010, discussed
NEPA. These comments were submitted by the following commenter categories: industry
representatives, the general public, and an anonymous commenter. The general private citizen
and the anonymous commenter are generally supportive of the issuance of the Guidance and
encourage EPA to further its environmental protections when reviewing mountaintop mining
projects. Industry commenters focus their comments on the need for preparing an EIS, citing a
lack of sufficient information to support EPA’s conclusion that an EIS should be required
categorically for certain mountaintop mining projects affecting more than one mile of
jurisdictional streams. They recommend that the Guidance be immediately withdrawn.

Below are summaries, presented by commenter category, on the NEPA issue. Under each
commenter category all sub-issues commented on are listed by letter (based on the issue outline)
and discussed.

1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing NEPA had not been

posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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4. INDUSTRY OR INDUSTRIAL ASSOCIATIONS

Five comment letters were received from industry representatives regarding NEPA. The letters
were all submitted by Frost Brown Todd Attorneys, LLC, (Frost Brown Todd) on behalf of their
clients, listed below.

Gorman Company, LLC (Doc. #0013);
Kentucky Union Company (Doc. #0014);
Black Gold Sales, Inc. (Doc. #0016);
Hazard Coal Corporation (Doc. #0017); and
Kycoga Company, LLC (Doc. #0018).

The bodies of all five letters are identical, except for the name of the represented client. The
letters are generally in opposition to the Guidance, and disagree on the requirement to prepare an
EIS under NEPA for specific types of mining activities.

b. Need to Prepare Environmental Impact Statements

Frost Brown Todd contend that “EPA has prematurely, and without sufficient specific
information, concluded that an environmental impact statement (‘EIS”) will be required under
the National Environmental Policy Act (‘NEPA”) for any proposed mining activity that will
affect more than one mile of jurisdictional ‘streams’ (...) Again, EPA has provided no
information to support a general conclusion that all such actions will have a ‘significant effect’
on the human environment” (p. 6).

The commenters further argue that “Moreover, EPA has not subjected that conclusion to notice
and comment, as would be required for any general determination to require an EIS for a whole
category of activities (as is the case here)” (p. 6).

While not specifically providing recommendations for changes in the guidance relating to
NEPA, the commenters conclude with a request that EPA “immediately withdraw the April 1
Guidance in its entirety” (p. 9).

5.  ENVIRONMENTAL NON-GOVERNMENTAL ORGANIZATIONS (NGOS)

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

6. OTHER NON-GOVERNMENTAL ORGANIZATIONS (NGOSs)

As of December 1, 2010, comments from this category group discussing NEPA had not been

posted by the docket. Any subsequent comments received will be addressed in the final
summary.
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7. ACADEMIA/ PROFESSIONAL SOCIETIES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

8. CONGRESSIONAL DELEGATES

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

9. PRIVATE CITIZEN — GENERAL

Only one comment letter from a private citizen had been posted by the docket as of December 1,
2010. This individual, while not specifically referencing the NEPA process, encourages the EPA
to “write specific steps in the permitting process which address the collection and analysis of
data about the public health impacts (Doc. # 0186, p. 1)” of mountaintop removal coal mining.

10. PRIVATE CITIZEN — EXPERT

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

11. ENVIRONMENTAL JUSTICE AND/OR TRADITIONALLY DISADVANTAGED COMMUNITY

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

12. FORM LETTERS AND MASS MAILER CAMPAIGNS

As of December 1, 2010, comments from this category group discussing NEPA had not been
posted by the docket. Any subsequent comments received will be addressed in the final
summary.

13. UNKNOWN

One letter (Doc. #0183) posted to the docket as of December 1, 2010, from unknown sources
commented on NEPA. The commenter appears to be generally supportive of the Guidance, and
encourages the EPA to “Enforce water quality requirements of CWA” and “incorporate
WQBELSs into permit requirements” again presumably referring to the information necessary for
submittal within an EIS.
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VI1I. Clean Water Act Section 401

Pursuant to the Clean Water Act (CWA), the National Environmental Policy Act (NEPA), and
the Environmental Justice Executive Order (E.O. 12898), the United States Environmental
Protection Agency Region Il (EPA) has issued Guidance clarifying the review of Appalachian
Surface Mining Operations. This Guidance was issued to assure that federal and state partners
issue permits for these activities that prevent harmful public health, water quality, and other
environmental impacts associated with surface coal mining operations in Appalachia, and that
public comments from those affected communities are taken into consideration.

The Clean Water Act Section 401 issue includes comments and opinions submitted by
stakeholders regarding recommended changes to the Guidance specifically relating to Section
401 of the CWA.

There were a total of three tallied comments submitted to and posted by the docket as of
December 1, 2010, discussing Section 401 of the CWA. These comments were all submitted by
private citizens, one of whom is a citizen of Appalachia. Commenters express gratitude for the
issuance of the Guidance and urge further protection under the CWA, citing the destructive
nature of mountaintop mining practices to date.

Below are summaries, presented by commenter category, of the comments received on Section
401 of the CWA.

1. FEDERAL GOVERNMENT AGENCIES

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

2. STATE GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of Section
401 of the CWA had not been posted by the docket. Any comments received subsequently will
be addressed in the final summary.

3. LocAL GOVERNMENT AGENCIES AND ELECTED OFFICIALS

As of December 1, 2010, comments from this category group discussing the issue area of Sec